Copnep>xaHue:

BBEOEHWE

KypcoBas paboTa nocssuweHa npobneme opnanvyeckmx GakToB B rpa)K4aHCKOM rnpase.
MoHATME PMANYECKNX (DAKTOB, X MECTO B MeXaHMU3Me NMPaBOBOro peryampoBaHus
NHTEpPEeCyeT He TOJIbKO YYEHbIX, CNeumnanm3npyoLmxcsa B 061acTty rpaxa4aHCKoro npasa.
370 obweTeopeTmyeckas npobnema, npnyém ogHa N3 Hanbonee Ba>KHbIX.

MNpobneme wpnanNYeCcKknx PakToB yaensaeTcsa MHOro BHMMaHuA. E€ nccnenoBaHuto
MocBsLEeHbl MOHOrpadun. MNMpexxae BCero, Hy>KHO oTMeTUTb paboTy KpacaB4dumkoBa O.A.
«HOpnanyeckme hakTbl B rpa’kaaHCKOM npaBe», onybnmkoBaHHyto 1958 roay. MNMo3aHee
3Ton npobnemon 3aHuMancs B. b. icakos, onybnnkoBasLnm paboTy «PaKTNYECKUN
COCTaB B MexaHn3Me rnpaBoBoro perynuposaHus» B 1980 roay. Poxxkoson M.A. B 2006
rogy onybnmkoBaHa paboTa «ltOpuanyeckme pakTbl B Fpa>kJaHCKOM MpaBe», roe aBTop
n3naraeT CBOE BMAEHME KNaccuukaumm opnandeckmnx aktos. B paboTax Anekceesa
C.C., Tonctoro HO.K., Nohge O.C. n gpyrmx aBTopos, NCCrief0BaBLUMNX MPaBOOTHOLLEHUS,
NMeTCA pasaenbl, MOCBAWEHHbIE puanyecknm aktam. ObcyxgatoTcs npobnemMHbie
BOMPOCHI OPUANYECKNX (DaKTOB Ha CTpaHMLUax nepnoanvyeckon nevyaTu.

XoTa npobnema opugnyeckux pakTos He obongeHa BHUMaHNUEM YYEHbIX U
npakTu4ecknx paboTHMKOB, yrnybneHHoe nccnenoBaHme eé nponosKaeTcs.

3Ha4YMMOoCTb NpobsiemMbl 1 €€ ANCKYCCUNOHHbIN XapakTep 0bycnoBunun Bbibop TeMBI,
aKTyaJIbHOCTb KOTOPOW MOBbICKMACH B YC/IOBUSAX PbIHOYHOM 3KOHOMUKIN, 00y CNOBMBLLEN
KapAuHanbHOE U3MEeHEeHNe rpaXkAaHCKOro 3aKoHogaTeNbLCTBa.

Llenbto KypcoBoi paboTbl SBUIOCh UCCIel0BaHNE BOMNPOCOB, KaCaloLLMXCS opuandyeckmnx
(haKToOB B rpa)kgaHCKoM npaBe. [na OOCTUXEHUS Lenn HeobxoanumMo peLleHmne psaa
3ajay:

- pacCMOTpEeTb NOHATUE PUANYECKNX PAKTOB B FrPa>Ka4aHCKOM rMnpase;

- MPOBECTU KNAaCCUUKALIMIO loprnandecknx (hakToB, onnupasch Ha paboTbl POCCUNCKUNX
YyYeHbIX;

- N3YHNTb cogep>XxaHne n snabl Opnaon4ecKoro coctaBa.



B ,D,eVICTByI-OLLI,eM 3aKoHOOaTeNbCTBE MNOoABMNJINCb HOBbIE MNMpPpaBOBbl€ HOPMbI, NMpuaaBLLUne
ropnanyeckoe 3Ha4yeHme HOBbIM obcTosTeNnbCTBaAM, KOTOpble Heo6Xx0aAMMO OCMbIC/INTD,
onpenennTb X CYlwHOCTb, X MeCTO B MeXaHNU3Me MNMpaBOBOIro peryJmposaHnA.

KypcoBas paboTa cocTouUT 13 TPEX pa3fenos, B NEPBOM U3 KOTOPbIX N3T0XKEHDI
OCHOBHbI€ KOHLEMNuUMM no NoBoay NMNOHATUSA IOPNANYECKOro hakTa u ero mecTta B
MexaHW3Me rMpaBoBOro peryampoBaHns. bonbLWMHCTBOM aBTOPOB LOpUANYECKNN haKT
paccMaTpUBAETCA KaK XMU3HEHHbIN DaKT, C KOTOPbIM 3aKOH CBSAA3blBaeT BO3HUKHOBEHME,
N3MEHEHME N NpeKpaLleHne rpa>KaaHcKkmx npas n obssaHHocTen. B paboTe oTMeYeHbl n
NHble MOHATKSA, ChopMynnpoBaHHblie B paboTax Micakosa B.b., N0 MHEHNIO KOTOPOro
HeobX0AMMO YTOYHUTb XMU3HEHHOE 06CTOATENLCTBO, KaK IOPUANYECKN 3HAYUMbIN (haKT,
yKa3a ero couunasbHbIN XapakKTep, a Takxe Poxxkoson M.A., KOTopown nNpencraBnaseTcs
TpaAULUMOHHOE NOHATUE IPUANYECKOro haKTa C/ANWKOM Y3KUM.

Bo BTOpOM pa3aene packpbiBaeTCsa CyTb KacCUpUKaLmn Opnandeckmnx akTos,
BriepBble n3noxeHHasa KpacasuimkoBbiM O.A. nMosiBeKa Ha3ad B yroMsaHyTon paboTe, a
TakXXe nNpennoXXeHnsa no eé CoBepLIEHCTBOBaHMNIO. HY>)KHO OTMETUTb, 4TO
Knaccugpukaumsa Kpacas4ynkosa O.A. Npu3HaéTca BCEMN aBTOPaMM, KaCaBLUMMUCS ITON
npobnemsbl. NNockonbKy OoHa b6blna pa3paboTaHa Ha 6a3e gencTBoOBaBLIEro B TOT Nepuong
3aKoHOoOaTesIbCTBa, He BCE YCTAaHOBJIEHHbIE HblHE AENCTBYIOLWMNM FPakKaAaHCKUM
3aKoHO4aTeIbCTBOM topuanyeckme pakTbl B HEE BNUCLIBalOTCA. beccnopHo, Heobxoanmo
BbISABJIATb IOPUANYECKYIO MPUPOAY TakKuX (haKTOB N COBEPLLUEHCTBOBATb KJacCUPUKaLNLO
topnanyecknx GakTos.

Bo BTOpoM pa3gesie paboThl UccaenyeTcs pas3iMyHOro poaa topuandyeckne MakTbl U
onpenenseTca nXx MecTo B Kilaccupukaumu.

TpeTuin pasgen paboTbl NOCBALWEH OPUANYECKMM COCTaBaM, T.e. COBOKYMHOCTAM
topnanveckux hakToB, C KOTOPbIMM 3aKOH CBSI3biIBA€T NPaBOBble NOCAEACTBUS.
CyLLecTByeT MHOXXECTBO TaKMX COCTaBOB, KOTOpble Y4E€Hble npeasiaratoT CrpynnupoBaTh
Mo pasIMYHbIM MPU3HaKaM, C LIeJIblo He TOJIbKO TEOPETUYECKOIr0 NX OCMbICNIEHNS, HO 1
ynobcTBa NpakTUYeCKoro NpuMeHeHus.

FnaBa 1. NMNoHATHe lOpuanYecKkux (pakToB B
rpa>kgaHCKOM npase

B mencreylowemM rpaKaHCKOM 3aKOHOLATeNbCTBE, @ UMEHHO B ['pa)KAaHCKOM KoLeKkce
Poccuninckon ®epepauunn (nanee - 'K PO nnu NpaxxgaHcknin kogekc P®) otcytcTeyeT



ornpegnesieHne NoOHATUA rpnandeckoro pakTa. He comeprkasochb jierajbHOro
onpeneneHnsa NOHATUSA lPNONYEeCcKoro dpakTa U B paHe AeNCTBYOLWEM
3akoHogaTenbcTBe (MpaxaaHckmnin kogekc PCOCP 1964 roga, OcHoBax
3akoHogaTenbcTBa Coto3a CCCP n pecnybnunk 1961 n 1991 roaos).

Yoenvewmn MHOro BHUMaHUS BbISIBJIEHUIO CYLLLHOCTU IOPUANYECKNX (DAKTOB B
rpa>xgaHckoMm rnpase Kpacas4inkoB O.A. paccMaTpuBasl IOPUANYECKUN (PaKT Kak hakT
peasibHON AeNCTBUTEJSIbHOCTU, C KOTOPbIM HOPMbI AeCTBYOLEro npasa BBA3bIBAOT
BO3HUKHOBEHWE, N3MEHEHNEe U NpeKpaLleHns rpa>4aHCKoro npaBooTHOLEHUA[1].
AHaNornyHoe NoHATUE CooepXNTCsa B y4ebHnKe rpa>kaaHckoro npasa My,
BblNyuwieHHOM B 1998 roay[2l.

CxoaHOe NOHATME IpPNONYECKOro hakTa coaepXnTca B y4ebHom 1 crneumanbHON
nuTepaType no Teopun npasa. Tak, JleywmnH B.U. B y4ebHNKe No Teopun rnpasa
chopMynMpoBa NOHATUE IOPUANYECKOTO (PaKTa cnenyowmm obpasom: «KOpuanyeckui
(haKT - 3TO KOHKPETHOE XU3HEeHHOe 06CToATEeNbCTBO, C HACTYMNJIEHNe KOTOPOro HopMa
rnpaBa CBA3blBaeT BO3HUKHOBEHWE, U3MEHeHUe, NMpeKpaLleHne npaBsooTHOWEHUN»[3].
AHaNoOrM4YHOro NOHMMaHUA puandeckoro akta npuaepxxmsartca Anekcees C.C.[4],
Pacckasos J1.I1.[5] n gpyrve aBTOpbLI.

Ncakos B.b. c4en Heob6Xo0OMMbIM KOHKPETU3NPOBATb XXN3HEHHbIE 06CTOATENLCTBA U
npennoXxun lpunagnyeckumMmm gakTaMmu rnpmM3HaBaTb HE MPOCTO XU3HEHHbIe, a
KOHKPEeTHbIe couMasibHble 06CTOATENbCTBA, Bbi3biBaloLLMe B CBA3M C HOPMaMU npasa
HacTynJieHne onpenesieHHbIX NPaBoBbIX MOC/AEACTBUN, BOSHUKHOBEHWE, N3MEHEHne Uin
npekpalieHne npaBooTHoWweHNn[6]. EFo MHeHune pa3gensatoT Kypues H.I., N'optoHoBa E.H
[7].

Mo MHeHuo PoxxkoBon M.A., NOHMaHUe 1pnanyecknx pakToB TOJIbKO KakK
06CTOATENLCTB, KOTOPbIE B/IEKYT BO3HUKHOBEHNE U3MEHEHUSA NN NMPEKPaLLEHNS
rpa>K4aHCKOro NMPaBOOTHOLLEHUSA ABNSETCA «<HEOOOCHOBAHHO Y3KUM», MOCKOJIbKY 3a
npenesamMm Takoro MNOHUMaHMA OCTAlOTCS Te peasibHble XXN3HEHHble 06CToATENbCTBA,
KOTOpble «He BJIEKYT ABMXEHUA NPaBOOTHOLLIEHNSA, HO C HAMU NPaBo CBA3blBaeT
HacTynJaeHne UHbIX NocneacTemn»[8]. Poxxkosa M.A. nogaep xana no3nyuto
OO0PEBOJIIOLMOHHOINO PYCCKOro y4eHoro BacbkoBckoro E.B., KOTOpbI BblCKa3blBaJl MbIC/1b
0 TOM, 4TO Mo puanYeckum hakTom cienyeT NoHMMaTb 06CTOATENLCTBO, BEKYLLEE He
TOJIbKO ABUMXEHME NMPaBOOTHOLLUEHUS, HO U «OXpaHeHne» npasal9l.

Mo3numnsa Poxxkoson M.A. OTHOCUTEJIBHO MOHATUSA IOPUANYECKOro (hakKTa COCTOUT B TOM,
4YTO OHa K KaTeropuu ropunamnyecknx qakToB OTHOCUT Pa3JIN4HOro poaa XXWU3HEHHblIe



obcToaTEeNbLCTBA, B TOM YMUCJIE N He BO3,EI,eIZCTByI'OLLI,VIe Ha OBW>XXeHNe rpa>xaaHckKoro
nMpaBOOTHOLUEHWA, €CJZIN HOPMbI MNMpPpaBa NMpeanoycMaTpmBatloT OJ14 TaKOro Tuna
obcToaTENLCTB HacTynjaeHune Kakux-nnbo nocnencTBmnmn[io].

K npaBoBbIM lOpUANYECKN 3HAYUMbIM NOCNEACTBMAM Pa3IMYHOro poaa obCcToATeNbCTB
M.A. Po)xKOBa OTHOCUT cliegytoLlee:

1) ABM>KEHME rPaXK[AaHCKOro NpaBoOOTHOLLEHWS, TO eCTb BO3HMKHOBEHME, U3MEeHeHne
WU NpekpalleHne npaBooTHoLeHNS. Tak, AeNMKTHoe 0643aTe/IbCTBO BO3HUKAET U3
NPUYNHEHNA Bpeda; 4OroBOpHOe 0053aTe/IbCTBO MOXKET ObiTb MU3MEHEHO cornalleHnem
€ro CTOPOH; NpaBo COOCTBEHHOCTN NpeKpaLlaeTCcs YHUYTOXKEHNEM 0bbeKTa.

2) nocnencTBUsA NPosIB/IEHUSA Fpa>KAaHCKOW NpaBoCybbEKTHOCTU (B TOM 4yucne
oCyLLeCTB/IeHUA CYDbeKTUBHbIX FpaKgaHCKNX npaB 1 obssaHHocTen). Hanpumep,
Hagsiexalle npomsBeneHHoe NcrnosHeHne obazaTenscTBa obycnosninBaeT 06893aHHOCTb
npon3BeneHna BCTPEYHOro NCMOTHEHUS APYrOon CTOPOHOW 06513aTeNnbCTBa;
HeCcBOEeBpPEMEHHOE UCMNOJIHEHME O0rOBOPHON 0693aHHOCTM No3BonseT TpeboBaTb OT
HapywunTensa-ao/HKHUKa ynaaTbhl HEYCTONKK,; Becxo3aNCTBEHHOE coaepKaHme
KYJNbTYPHbIX LLEHHOCTEN, OTHECEHHbIX B COOTBETCTBUM C 3aKOHOM K 0COD0 LLEHHbIM 1"
OXPaHsieMbIM roCyapCTBOM, AOMNYCKaeT N3bATME 3TUX LEHHOCTEN NyTeM BblKyMa
rocynapCTBOM UAW MPoAaku € Ny6anYHbIX TOPros.

3) NnocneacTBUS 3aWNTbl HAPYLUEHHbIX CyObeKTUBHbLIX FPa)AaHCKUX NpaB. B yacTHOCTH,
npeabsBAEeHUE NpeTeH3nn npeacTasnseT cobon TpeboBaHMe K HapyLwnTento 0b
onpeneneHHoOM (40/XKHOM) NoBeAeHUM U B HEKOTOPbIX C/IyYasix Mpu OTCYyTCTBUM
HagJsieXkallen peakLunm Co CTOPOHbI AOJIKHMKA MO3BOJISIET B OAHOCTOPOHHEM MopsaaKe
0TKa3aTbCs OT UCMOJIHEHUS [0r0BOPa; yAoOBJieTBOpeHne TpeboBaHUin KpeanTopa,
yOEP>XKNBAOLLLEr0 BELlb HEVUCIMPABHOIO A0J/IKHWKA, U3 CTOMMOCTW 3TOW BeLLK;
3aKJIl0YEHNE CTOPOHAMWN MUPOBOW CAENKN NTNKBUANPYET Crop O NpaBe (Uan NHYo
NpaBoOBYO HeOMpeaesieHHOCTb), YCTPaHSAs TeM caMbiM HEOOXOAMMOCTb B 3allUTe Npas
[11].

Kak BUauMm, K NpeayCcMOTPEHHbIM MPaBOM NOCNeACTBUSAM OTHOCSATCS HE TOJIbKO
NBVXKEHNEe rpa>K1aHCKOro npaBooOTHOLEHNSA (ero BO3SHUKHOBEHNE, U3MEHEHMWE U
npekpaLlleHne), Ho U NOC/IeACTBUSA NPOSBAEHUS JINLOM Fpark4aHCKOMN
NPaBoCyOBLEKTUBHOCTU, a TakK)Xe NoC/eACTBUA 3alLNTbl HAPYLUEHHbIX U OCMOPEHHbIX
CyOBEKTUBHBIX FPaXKJaHCKUX MpaB.

Ham npencTtaBnsaeTcs, 4TO OCHOBAHWIA A5 TaKUX NOC/eACTBUA KaK NPOsABIeHNS
rpa>KgaHCKON Cy6BbEKTUBHOCTU M 3aLUNTbl U HaPYLUEHHbIX CyObeKTUBHbIX Fpa)KaaHCKNX



npaB HE MMeeT A0CTaTOYHbIX OCHOBAHWUI, MOCKOJIbKY MPOSIB/IEHNE FPaXKAaHCKOWN
NpaBoCybbEKTUBHOCTU, B MPUBEAEHHBIX NPMMepax, OCyLLEeCTBASETCS NOCPenCTBOM
YCTQHOBJIEHUS, U3MEHEHUSA NN MPeKpaLLeHns NpaBooTHoWeHUsS. Ha Haw B3rnsg,
HagJsiexalle nponsBeneHHoe ncnosHeHne obsisatenbCTBa OAHON CTOPOHOW N3MeHseT
cofep>XaHue CyuecTBYOLEro NPaBOOTHOLWIEHNA MeX Ay CTOPOHaMM, B YHaCTHOCTN,
npekpallaeTcs NCnosiHeHHas 0693aHHOCTb Mo nepeaaye NCNOJIHEHUS CO CTOPOHbI
NOJKHUKA U 0653aHHOCTb MPUHSATL UCMOJIHEHME CO CTOPOHLI KpeanTopa. B octanbHom
4acTu NPaBOOTHOLLEHME NPOAO0JIXKAET CYLLLECTBOBATb M UCMONIHATLCS.

HecBoeBpeMeHHOE NCNosIHEHNE JOrOBOPHOM 06493aHHOCTU N3MEHSET CyLlecTByoLLee
NpPaBOOTHOLLEHME, NPaBa KpeanTopa NMonoJsIHATCA NpaBoM TpeboBaTb ynaaThl
HEeYCTONKM, a Y HapYyLUNTENA NoABASETCA A0MNONIHUTENbHASA 06593aHHOCTb 3TY HEYCTOWKY
ynaaTuTb, ecnv oHa bblla NpeaycMoTpeHa yCnoBmaMmn gorosopa n1mbo 3akKoHOM[12].

MocneacTBMS 3alUTbl HAPYLLIEHHbIX CYObEKTUBHbIX NMPaB B BUAE YA0BJIETBOPEHUS
TpeboBaHUI KpeanTopa, yAep KNBaOLLEro BELb HENCMPABHOIO AOJKHUKA, U3
CTOMMOCTM 3TOW BELLWN NpeKpaLLlaeT NPaBoOOTHOLLEHME MexXay CTOPOHAMU, a 3aK/toyYeHmne
MWUPOBOW CAEJIKW, Ha Hall B3rNsf, eCTb AOCTMXXKEHNE COrlalleHnsl 0 NpeKpaLeHnn
ob6s13aTeNbCTBa Ha OCHOBE B3aMMHbIX YCTYTOK.

NHbIMN cnoBamu, BblaesieHHble B 0cobble rpynnbl MpaBblie MocaeacTBUsS BMUCbIBAOTCS B
Tpuaay - YyCTaHOBNIEHNE, U3MEHEHME N NPEKPALLEHNE NMPABOOTHOLLIEHWA.

Taknm 06pa3oM, Mbl HE yCMaTpMBaeM OCHOBAHUI OJ19 MHOMN TPAKTOBKM MOHATUSA
topmnanyeckoro akTa, Kak oHo 6bin10 cchopmynmnpoBaHo B paboTax KpacaBimkoBa O.A.,
Anekceesa C.C., icakoBa B.b. n noganep>xnsaetcs 60/bLLINHCTBOM Y4YEHbIX -
LUWBWUINCTOB.

B KypcoBoi paboTe Mbl NICXOAUM U3 MOHATUS IOPUANYECKOr0 PaKTa KakK XU3HEHHOr0
(hakTa, C KOTOPbLIM HOPMa NpaBa CBs3blBAa€T BO3HUKHOBEHUNE, NU3MEHEHME U
npekpaLlleHne nNpaBooTHOLLUEHUA.

B ropmnanyveckom nutepaTtype BbiCKa3blBaUCb MHEHNSA 0 HEO6X0ONMMOCTU UccnenoBaHus
COCTaBa lpNaNYecKoro pakTa, MOCKOJIbKY A1 TOro 4Tobbl BO3HUKAN NPefyCMOTPEHHbIE
npaBoM MOCnencTBUs, ABJIEHUE NN NPOLECC A0JDKHbI HE TONIbKO peasibHO HAaCTYyNnUTb, HO
M COOTBETCTBOBaTb BCEM TEM MNpPU3HAKaM, KOTOpble YCTaHOBJIEHbI HOPMOWM NpaBa
NMPUMEHNTENIbHO K NpaBoBon Moaenn obctoaTensCcTBa (Hanpumep, cM. cT. 339 MK PD)[13]



OToenbHble NPU3HAKK, CBOMCTBA, Ka4eCTBa, XapaKTEPUCTUKM NN NX COBOKYMHOCTb,
OTHOCSLLMECA K CaMOMYy peajibHOMY 006CToATeNnbCTBY, ero cybbekTam nam obbekTy, no
MHeHnto PoxxkoBon M.A., BXOOAT B COCTaB lOpPUONYECKOro (pakTa B KayecTBe ero
3n1eMeHTOB. [log cocTaBoM puagndeckoro pakta Poxxkosa M.A. NnOHMMaeT COBOKYMHOCTb
YCNOBUN HACTYNJIEHNS XXN3HEHHOro obcToaTenbCcTBa, TpeboBaHME O KOTOPbLIX BbiITEKAET
U3 HOPMbI NpPaBa 1 NPU HaAIMYNU KOTOPbIX OHO NPU3HAETCA OPNOANYECKUM PAaKTOM U
BJIEYET YCTaHOBJIEHHbIE lOpUAMNYECKMEe NOCNeACTBNA[14].

MbIC/Ib O HEOOXOANMMOCTU aHaNM3a COCTaBa IPUONYECKOro hakTa BbiCKa3biBas
AnekcaHgpoB H.l., onpenenss ero Kak «COBOKYMHOCTb MPU3HAaK0B, MPu Hann4um
KOTOPbIX COOTBETCTBYIOLLUN XU3HEHHbLIN (PAKT...A0JIKEH BJiIeYb TE€ UIN NHblE
topuanydeckme nocnencTemsa oasa auL, KOTOpbIX AaHHbIM (haKT KacaeTca»[15]. Bo3paxkas
emy, KpacasumkoB O.A. oTMeYas, 4TO NOCKOJIbKY «OPUONYeCKUN PaKT - ABJIeHne
peasibHON AeNCTBUTESIbHOCTU, MOCTOJIbKY OH HE MOXXKeT COCTOATb U3 NPU3HAKOB,
KOTOopble NpeacTaBnsioT cobon ngeosiornyeckoe oTparKeHne Tex uan Apyrnx CBOMNCTB,
CTOPOH, Ka4yecTB AaHHOro asseHus... CocTtas lopuanYeckoro pakTa TOT XKe, 4TO U Y BCex
ApYyrux pakToB peasibHON OENCTBUTENbHOCTHN, - 3TO AABJIEHUSA U MPOLECChl, HO He
NPU3HaKW ABJIEHU N NpoueccoB»[16]. AnekceeB C.C. Tak)Xe cHMTaeT UCKYCCTBEHHbIM
KOHCTPYMpOBaHMe coCcTaBa lopuanyeckoro akTa, CCbislasgiCb HAa HEBO3MOXKHOCTb
BbISiBJIEHMSA 06LWLNX MPM3HAKOB A5 MPAaBOMEPHbIX AENCTBUN U AENCTBUA HEMPABOMEPHbIX
N HeJONYCTUMOCTb MCMNOJIb30BaHMSA 3TOM0 NMOHATUSA B OTHOLLUEHUN CODbLITURA.

Mo MHeHuto AnekceeBa C.C., opnanyeckme nocneacTBus, HacTynatoLwine Ha OCHOBaHUN
topuanveckux hakToB, caMbiM 06LLMM 06pa3oM MOryT ObiTb CBEAEHbI K F1aBHbIM (ha3aM
CYLLLECTBOBAHWS NMPAaBOOTHOLLUEHMUS - K €r0 BO3HUKHOBEHUIO U NPEKPALLEHMNIO, a TaKXe K
N3MeHeHuo (C TeM, pasymeeTcsl, nobaBsieHNEM, YTO NMPABOOTHOLLUEHUAMN ABNSIOTCS BCE
npaBoOBble CBA3U, B TOM Yucsie 1 obLime npaBooTHOLLIEHUS, BKJl0YAst OTHOLLEHUS
NnpaBoCcybbEKTUBHOCTK, NPaBOCNocobHOCTN)[17]. B To Xxe BpeMs 6bosiee AeTaNbHbIN

aHa/ N3 NPUBOOMUT K BbIBOAY, YTO B KPYr topuanveckux hakToB O0J/>KHbl ObiTb BKOYEHDI
XKN3HEHHbIe 06CTOSATENbCTBA, KOTOPbLIE BJIEKYT U UHbIE IOPUANYECKME NOCIeACTBUS,
CBSI3aHHbIE C XXWU3HbIO NMPABOOTHOLLEHMNS, C AENCTBUEM €ro BHYTPEHHNX MEXaHN3MOB.
FOpunanyeckmmm pakTamm, B HaCTHOCTU, ABNSAOTCS 06CTOATENbCTBA, NPMBOASLIME K
BO3HUKHOBEHMIO JINLLb OTAENIbHbIX NPAaBOMOYUIA (HanpuMmep, CeKyHAapHbIX), K nepexony
Cy6bEKTUBHOMO NMpaBa B HOBOE COCTOSIHME (HanpuMep, COCTOSTHUE NPUTA3aHNSA).
3HaYeHne pUanNYeckux akToB NMET 06CTOSTENbCTBA, NOPOXKAAOLLNE 1
npekpallamlmne Takme cneymdmnyeckmne npaBoBbie NOCNeACTBUS, KAk lopuanyeckas
OTBETCTBEHHOCTb, Mepbl 3aLLMTbI[18].



Kak Buaunm, 1o, 4To Po)XxKoBa M.A. pacCcMaTpuBaeT KakK 3JIeMeHT lopnanyeckoro akTa,
Anekcees C.C. Ha3bIBaeT lopuandecknmm paktamu, NnpuBoaALLIMMN K BOSHUKHOBEHUIO
NNWb OTAEeNIbHbIX MPaBOMOYUiA, K Nepexony CybbeKTUBHOIro rnpasa B MHOE COCTOSIHME.

XaHHaHoB P.A. B cBoelh paboTe «HopMaTUBHbIE YCNOBUSA B AVHAMUKE FPaX<AaHCKOro
NMPaBOOTHOLLUEHUSA», aHANN3UPYS YKa3aHHblIe B HOPMaX MpaBa YCJ/I0BUS, KOTOpPbIe
CNoCcoBCTBYIOT ABUMXKEHUIO FPaXXAaHCKOr0 NPaBOOTHOLIEHUS, 0603Ha4YNA UX Kak
«HOPMaTUBHbIE YC/IOBUSA», obecnevynBaoLne BO3HUKHOBEHNE, N3MEHEeHMe NnpekpalleHne
NPaBOOTHOLLUEHWUIA. XapaKTePHbIM A1 3TUX YCJIOBUI, MO €ro MHEHUIO, BASIETCS TO, 4TO
oHU:

a) HenocpeacTBEeHHO He BAIeKYT 3a cOb60oM caMoCTOATENIbHbIX OPUANYECKUNX
nocnencTBun;

0) Bcerpa npeawecTBYOT OPUANYECKOMY (DaAKTY;

B) NpeBpaLlatoT peasibHY BO3MOXXHOCTb HAaCTYMJIEHUSA IOpUANYeCcKoro pakta B
DEeNCTBUTENIbHOCTb U TEeM CaMbiM 00yC/I0BAMBAOT BO3SHUKHOBEHWE IOPUANYECKUX
nocnencTBun;

) He MOryT OblTb OTHECEHbI HM K KaTeropun AeNCTBUN, HU K KaTeropum cobbitmnn;

) CTaHOBATCA opungn4yecknm pakToMm, Korga BXoOAT HEro B KayecTtBe HefocTatloLwero
a/leMeHTa[19].

Po)xkoBa M.A. He cornacHa c yTBep>XaeHmemMm XaHHaHoBa P.A. 0 TOM, 4TO «HOPMaTUBHbIE
yCJ/I0OBUSA» BXOOAT B IOPUONYECKNI COCTAB U, BbICTYMAas B COMETaHUN C OPULONYECKUM
(haKTOM, CaMN CTaHOBATCA IOPUANYECKUM (paKTOM. DTO 3aKJll0o4eHne, npoxogsuiee
KpaCHOM HUTbIO MO BCen ero paboTte, N0 eé MHEHUID, AEMOHCTPUPYET NCKaXKEeHNe
MOHATUN «rNMNOTEe3a HOPMbI NMpPaBa» N «COCTaB IPUONYECKOro (hakTa», a TakxXe
CMeLlleHne 3TUX MOHATUN C MOHATUEM «IOPUONYECKNIA COCTaB»[20].

FOpunoundecknin hakT 1 rmnoTesa HOpPMbl NpaBa, Kak OHa NULWeT, «He MOryT
paccMaTpuBaTbCA B Ka4yeCTBE COBOKYMHOCTW, MOCKOJIbKY MepBbIn NpencTtaBnseT cobon
peasibHbI XXU3HEHHbIV (haKT, a BTOpas - HOPMaTUBHO-NPaBOBYO abCcTpakuuio.
TpeboBaHu4, NpeabsaBageMblie K abCTpakTHOWM Moaenn ob6CToATENbLCTBA, 3aKpPenaéHHbIe
B HOpMe rnpaga, He BbICTYMalT B COMETaHNN C lopnanNyYeckum hakToM, a no CyTu
onpenensT Te yC/1I0BMS, Ka4ecTBa, CBONCTBA, NPU3HaKU 1 T.4., peajibHoe
CyLLeCcTBOBaHME KOTOPbIX CNocobCcTByeT co3aaHnmn N3 hakTuyeckoro obctoAaTenbCTBa
topuanydeckoro gakTta. MNMpn HecobnaeHNn e NpeayCcMOTPEHHbIX HOPMOW NMpaBa



TpeboBaHMN (OTCYTCTBME I/IEMEHTOB IOPUANYECKOr0 COCTaBa) XU3HEHHOE
06CTOATENLCTBO TaK N OCTaeTCa PakKTU4eCKMM 06CTOATENLCTBOM, «HEe CTaB»
IOPUANYECKUM (haKTOM»[21].

K anieMeHTaM lopmnamnyeckoro coctaBa OTHOCATCH, MO MHEeHUO PoxxkoBon M.A., «He
TONIbKO XapaKTepucTmka caMoro XXMU3HeHHOro obctosaTenbCcTBa, HO U YCNOBUS,
CBsi3aHHbIe C ero cy6bekToM 1 06BbeKTOM. B HaCTHOCTU, K 3/1IEMEHTaM IPUANYEeCcKoro
hakTa, XxapakKTepun3yoLwmnm cybbeKToB, OHa OTHOCUT XapaKTEPUCTUKK; K dNIEMEHTaM
lOpUANYecKoro pakTa, onpegensatowmm 06bLEeKT, - TakKne CBONCTBA KakK HELE/TMMOCTb,
noTpebnaMocTb Belwen nim nx NpuHaLNeXHOCTHbIN XapakTep 1 T.4. B HEKOTopbIX
C/lyqasax HOPMbI NpaBa YNOMUHAIOT He TOJIbKO lopnanyeckme XxapakTepucTuku
(nobpocoBeCTHOCTb, HEBUHHOCTb CYyOBEKTOB M NPOY.), HO N eCTECTBEHHbIE
(HaTypanbHble) CBONCTBa ABNEHNS (ero cybbekTa nnm obbvekTa), Hanpumep,
HegenumocTb Bewm (cT.133 TK PO), noTpebnsemoctb Bewu (cT. 607 K PO) n T.n. Taknum
o6bpa3om, NpaBo 1 3a HEKOTOPbLIMK €CTECTBEHHbLIMWN CBONCTBaAMU NMPU3HAET 3HaYeHMe AN
Lenen «CTaHOBNEHUSA» IPUANYECKOro dakTax».[22]

Monemunsnpysa ¢ XaHHaHoBbIM P. A., Kpacas4ukosbiM O. A., AnekceesbiM C. C. Po)xkoBa M.
A. NpnxXoaunT K BbIBOAY, YTO BCAKUN IOPUANYECKUN (paKT BKJIlOYaeT B CBOW COCTaB He
TO/IbKO KOHKPETHOE XXU3HeHHOoe 00CTOATeNbCTBO, HO U PAL 3/IEMEHTOB, Hasn4ymne
KOTOpbIX 0bycrioBneHo TpeboBaHUSAMM HOPMbI MPaBa, U 4TO «NpefyCMOTPEHHbIE B HOpMe
npasa TpeboBaHMA O HAMYUN BCAKOrO NpM3HaKa, CBOMCTBA WUIN KadyecTBa (Mam nux
COBOKYMHOCTWN), XapaKTepU3ywLmnX SBaeHNe nam npouecc, asnaTca oba3aTenbHbIMU
ans cobnogeHnsa. B npoTnBHOM ciiydae peasibHoe XXU3HEHHOe 0b6CTOoATENbCTBO (ABEHME
UK Npouecc) He MeeT IPUANYECKOro 3HAYeHNA».[23]

He coMmHeBasACb B NMOJIE3HOCTU OUCKYCCUIA OTHOCUTEJNIbHO CYLLHOCTU IOPUANYECKOro
hakTa B rpa>KgaHCKOM rMpaBe, BMecTe C TEM He CHMTaeM Nosie3HbIM cBegeHumne npobnemsl
MPaBOOTHOLLUEHNSA Ha YPOBEHb topnanyeckoro akta. Ecnm 6biTb NociegoBaTenbHbIM, TO
He TOJIbKO 0 LOBPOCOBECTHOCTN, COCTOAHUN B POACTBE CYOBEKTOB HY>XHO NOBOPUThL, HO
0 NMpaBoAeecnocobHOCTN CYyDBEKTOB KaK NpU3HaKe lopnanvyeckoro pakTta, a Takxe o
CBOMCTBaxX 0bbekTa NMPaBOOTHOLLUEHNIN KaK MPU3HaKax lopnanyecknx akToB, 4TO
MOBJIEYET PEBU3NIO YCTOABLUENCH TEOPUN NMPaBOOTHOLLUEHNIN, YTO efBa n
uenecoobpasHo.

B rpa>xgaHCKOM npaBe NpaBOBble OTHOLWIEHNSA BO3HUKAIOT U B TEX C/ly4asx, Korga umeet
MEeCTO CUTyauus, 3aKOHOM He ogobpseMas, HanpuMmep, CAENKN, COBEPLUEHHbIE NOJ
BAMSIHMEM 3abnyxaeHusi, obMaHa n gpyrue ocnopumble caesnkun24]. laneko He BO BCeX
cly4asix oCnopuMble COeNKW NPU3HATCA HeAENCTBUTENbHbLIMM.



He Bcerpga oCnapmBaloTCd MMeLLNeE rpa>KaaHCKo-rnpaBoBoe 3Ha4YeHne peleHnsa opraHoB
yrpasJieHNda aKUNOHEPHbIX obuwecTs, NMPpuUHATBLIE C HapyLlweHneM X KomMmrneTeHunn.

He npu3HaBaTb 3TN XXU3HEHHbIE obcTosaTenbLCTBa opungn4ecknmMm gaktaMmm HeT
OCHOBaHUW, TakK Kak, eCcJZin OHUN He ocrnopeHsnbl, BCe BO3HUKLWNE, N3IMEHUBLLUNECH,
npekpatTmewnecsa B CBA3N C 3TUMUN obcTosaTeNnbCTBAMMU MpaBOOTHOLWIEHNA OCTAlOTCA B
cnne.

NMpaBoBas NpMpoaa OCNOPUMbIX U HAYTOXKHbIX CAENOK MHTepecoBasia MHOMMX YYEHbIX U
npakTnyecknx paboTHMKoB. ArapkoB M.M. nennn Bce AeNCTBUTENIbHbIE CAESIKN Ha
«B6e3yCc/IoBHO AENCTBUTESIbHbIE U YCIOBHO AENCTBUTESIbHbLIE (OCMOPUMbIE)[25]», YTO
06BACHAN0 NpU3HaAHME B OTAEJbHbLIX CUTYaUUsaX OCOPUMbIX CAENOK AENCTBUTEbHbIMU.

C nosnumm Teopun opnanvecknx hakToB TaKNX COEJIOK HEKOTOPbIE aBTOPbl FOBOPSAT Kak
0 DeeKTHbIX lpunandyecknx paktax.[26] lNon nepekKTHOCTLIO Po)xkoBa M.A. NnoOHUMaeT
«He 3anpeweéHHOe HeECOOTBETCTBME KAaKOoro-nmbo npm3sHaka, CBOMCTBA, XapaKTEPUCTUKM
topuanyeckoro akta TpeboBaHmnam HopMbl NpaBa»[27] . 1 B KavyecTBe npumepa, rae
oT/IN4mne pedeKTHOro pnanyeckoro akTta OT NpaBoOHapyLUEHNs NMPosABAseTCSA, Mo eé
MHeHuto, Hanbonee apko, NnpnueoAnNT 3n0ynoTpebneHne npasoM (cT.10 K P®) kpegutopa
(beHedmumapa), KOTOPbIN, NOAY4YMB CYMMY AoJira OT AOJIKHMKaA, obpaliaeTcs ¢
TpeboBaHmeM 06 ynaaTe TON )Xe CYMMbl K FapaHTYy.

Hy>XHO OTMEeTUTb, YTO He BCe aBTOPbl COrJIaCHbl C KBaNnmKaunen oencTemm Kpeamtopa
Kak 3noynoTpebneHns npaBoM B NpuUBeAEeHHON CUTyauun. B 4aCTHOCTU MHOMO MHEHUA
npunaep>XMBakTCHa Takne ydyeHble Kak EMenbsaHoB B.W. [28], N36pexT M.[29]. NMpe3nanym
Bbiclwero Apbutpa>xHoro cyna, HanpoTuMe, yCMOTpen 3s10yrnoTpebneHmne npaBom co
CTOpPOHbI beHednymnapmnsa B aHanorm4Hom cCUTyaumm.[30]

Ha Haw B3rnag, 3noynotpebsieHne npaBoM (LWMKaHA) OTHOCUTCH K HEMPaABOMEPHbIM
O0EeNCTBUAM KaK Pa3HOBUAHOCTU lopnanyeckmnx gakToB, 0 KOTOPOM NONAET peyb B
cnepyloulemM pasgesie HacToswen paboTsbl.

B rpa)koaHCKOM 3aKoHOAaTeNIbCTBE NPefyCMOTPEHbl CaMble pa3/inyHble puanyeckue
(haKTbl KaK OCHOBaHUSA rpa>KgaHCKNX NpaBooTHoLWeHUN. OBLLMN nepedyeHb 3TUX
topuanYeckux hakToB coaepxmnTca B €T. 8 TK PO, cornacHo KOTOPON rpakaaHcKume
npaBa 1 06493aHHOCTN BO3HUKAIOT:

e 113 IOFOBOPOB U UHbIX COEJIOK, NPeayCMOTPEHHbIX 3aKOHOM, a Tak>XXe U3 JOroBOpPOB
N MHbIX COEJI0K, XOTSA U HE NPelyCMOTPEHHbIX 3aKOHOM, HO HE NPOTMBOPEYaLLINX
emMy;



e 13 aKTOB rOCYAapCTBEHHbIX OPraHOB N OPraHOB MECTHOIr0 caMoyrnpaBJieHUs,
KOTOpble NpeayCMOTPEHbI 3aKOHOM B Ka4eCTBe OCHOBaHUA BO3SHUKHOBEHMS
rpa>kKaAaHCKUX npas 1 obsizaHHOCTEN;

e N3 cynebHoOro peleHns, ycCTaHOBUBLLENO rpakgaHckme npasa n o6a3aHHOCTY;

e B pe3ynbTaTe npmnobpeTeHnsa nmyuiecTsa n oCHOBaHUAM, A0MNYCKAaEMbIM 3aKOHOM;

e BC/IeACTBME NMPUYNHEHNA Bpeada ApYyromMy nuuy;

e BC/IeACTBME HEOCHOBATE/NILHOrO oboralleHuns;

e BCNIEACTBME UHbIX AENCTBUN Fpa>KgaH U UHbIX TNL;

e BCNieacTBME COBbITUI, C KOTOPbIMU 3aKOH U MHOW NPaBOBOW aKT CBA3bIBaET
HacTynaeHne rpakK4aHCcKo-nNpaBoBbIX MOCAeaCTBUN[31].

BMmecTe € TeM 3TOT nepeyeHb He ABASeTCS ucyepnbiBaowmM. pakgaHckue
NMPaBOOTHOLLIEHUA MOTYT BO3HUKATb, USMEHATLCA N NpeKpallaTbCsa U HA OCHOBE MHbIX
topuanYeckux hakToB, KOTOpbIe MPSMO He NpeayCcMoTpeHbl 4eNCTBYIOLWUM
3aKOHOLATeNIbCTBOM, HO He NMpoTMBOpeYaT ero obwmM Havyanam n cMbicny[32]. laHHoe
NpaBuiIo0 MMeeT Ype3BblHalHO BaXKHOE 3Ha4YeHne AN8 rpakAaHCKoro 3aKoHo4aTebCTBa,
KOTOpOe, B OT/INYME OT YroJIOBHOIr0O, UMeeT AeJi0 Npexie BCero He ¢ aHoMaJlbHbIMU
ABJIEHUSAMW, @ HOPMaJibHbIM pPa3BUTNEM IKOHOMUYeckoro obopoTa. NMoTpebHoCTH
pa3BUTUA SKOHOMUYECKOro obopoTa, 0cobeHHO B nepuoj nepexona K pbIHOYHOWN
SKOHOMUKE, CBA3aHbl C TaKUMKN 0B6CTOATENbCTBAMU, 3apaHee NpeayCcMoTpeTb KOTopbie B
rpa>kAaHCKOM 3aKoHogaTesibcTBe abCoNOTHO HEBO3MOXXHO[33]. Henb34 Ha MHOro neT
BNepe npefycMoOTpeTb B 3aKOHE BCEe BO3MOXKHbIE lopuandeckme pakTbl, KOTopble
noTpebyoTcsa A1 HOPMaJIbHOro PYHKLNOHMPOBAHNA SKOHOMUKIN CTpaHbl. NoTpebHoCTb
B TAKUX IOPUANYECKMX (PAKTAX MOXKET BO3HUKHYTb COBEPLUEHHO HEOXXNOAHHO U
B6e3oTnaraTenbHO, TOrAa Kak BHeCeHNne COOTBETCTBYIOLWNX N3MEHEHW B
3aKOHOLATeNIbCTBO BCerga TpebyeT onpefeneHHoro speMeHu. NMosTomMy B rpa>KAaHCKOM
3aKoHoLaTeNIbCTBE N NpeayCcMOTPEeHOo NpPaBnsio, B COOTBETCTBUN C KOTOPLIM
topngnyeckue akTbl, He NpefyCMOTPEHHbIE MPa>KJaHCKUM 3aKOHO4aTeNbCTBOM,
NOpOXAalT COOTBETCTBYOLLME OpUaNYecKne nocnencTens, eCiv OHU He NpoTuBopeyaT
obwmmM HavanaM 1 CMbICY rpakK4aHCKOro 3akoHogaTesnbcTBa (N. 1 ¢cT. 8 MK).

Ha 3Ty ocobeHHOCTb topmnamndeckmnx akToB B 061acTn rpa>kaaHCKO-NpaBoBbIX
OTHOLWIEHNN B CBOE BpeMs obpawan BHUMaHme H. I'. AnekcaHgpos. OH nucan: «4To
KacaeTcs pakToB B 06/1aCTV rpa)K4aHCKO-MPaBoOBbIX OTHOLLEHUN, TO B OTAE/bHbIX
CJIy4assX BO3MOXXHO NPU3HAHNE HEKOTOPbIX N3 HUX IopnanyeckuMun paktamMmm, ucxonsa m3
obLlero cMbiCila Halero rpa4aHCKoro 3aKkoHo4aTeNIbCTBa WM PYKOBOOCTBYSCH
HOpPMOW, NpefyCcMaTpMBatoOLLEN aHAIOMNMYHbIN IOPNONYECKNI PaKT»[34].



B pnencreytowem MK PO npymMmeHeHne aHanornm 3akoHa 1 aHanoruuy rnpasa
npenycMoTpeHo CT. 6, CorslacHO KOTOPOM B C/yYasiX, Korga OTHOLWEHUSA NPSMO He
yperyampoBaHbl 3aKOHO4aTes/IbCTBOM UM COrnalleHnemM CTOPOH N OTCYTCTBYeT
NPUMEHUMbIN K HAM 0bbl4a fenosoro o6opoTa, K TaKMM OTHOLUEHUSIM, eC/i1 3TO He
NMPOTMBOPEYNT NX CYLLECTBY, MPUMEHAETCSH rpa)KAaHCKoe 3aKoHO4aTesIbCTBO,
perynupytouiee cxoHble OTHOWEeHUs (aHanornsa 3akoHa)[35].

MpY HEBO3MOXXHOCTU NUCMO/Ib30BaHNSA aHaIOrMM 3aKoHa NpaBa 1 06893aHHOCTY CTOPOH
onpenensatTcs NCXoas U3 obLMX Havyan N CMbICa FrPa*kaaHCKOro 3aKoHo4aTe /IbCTBa
(aHanorus npasa) TpeboBaHMn OOPOCOBECTHOCTU, PA3YyMHOCTU U CripaBeasIMBOCTU[36].

FOpunandeckme akTbl B FpaXKAaHCKOM NnpasBe oTanyatoTcs 6onblinM pasHoobpasmem, B
CBA3M C YEM MMeeTCH HacCyLHasa HeobXoAMMOCTb UX KlacCuduKkaLmnm.

B ropnandeckonm nutepaTtype npeparatoTcsa pasiMdHble BapuaHTbl KacCupumkaumm
topuanyecknx pakToBs.[37] Knaccupunkauun, npeacTasnsaome npakTU4eckKnin nHTepec
pacCcMOTpeHbl B pa3fenie BTOPOM KypcoBon paboThl.

2.Knaccupukauua opmanyeckux ¢pakros

2.1.Knaccucpukauuma opmagniyeckux paktoB no
IOpUMANYECKUM NoCNneancTBUaAM

Coobpa3Ho TPEM BO3MOXKHbIM 3TanaM ANHAMUKMK FPaXKAaHCKO-NPaBOBOr0 OTHOLLEHUSA U
HayKe rpa>x[4aHCKoro npasa NMPUHSATO pasnnyaTb TPU KaTeropum topmandyeckmnx akTos B
3aBMCUMOCTU OT BUAA NOPOXKAAEMbIX UMN Ha OCHOBE 3aKOHa lOpPUONYECKUX MOCNenCcTBUN
- (hakTbl NpaBoobpa3syloLme, NpaBo3MeHs O ME U NpaBornpekpaLlatoLmne[3s].

MpaBoobpa3yoLnM PUANYECKMM PaKTOM SBASETCS Tako hakT, C HAJIMYMEM KOTOPOro
HOPMbl AENCTBYIOLLEro NpaBa CBS3bIBAOT BO3HUKHOBEHNE FPakAaHCKOro
NpPaBOOTHOLLEHUS. MPMMepPOM Takoro pofa pakToOB MOXXET CNYXUTb AOFOBOP KyMJn-
NpoAa’ku, Ha OCHOBaAHMWN KOTOPOro y NOKynaTesisi BO3HUKAET NpaBo COBCTBEHHOCTM Ha
KYMNJEHHYIO0 BELlb.

K 4yncny npasoobpasyrowmx OTHOCATCA N Takue topngmnyeckmne pakTbl, Kak NOCTpPoOMKa
OOMa 3aCTPONLLNKOM, HaNncaHue KapTuHbl XYy OOXKHUKOM UJIN KHUTN HaY4YHbIM
paboTHMUKOM. YKa3aHHbIe lopuandeckmne pakTbl ABAAIOTCS crieunprnyecku



npasoobpasyoLmmMm B CBA3MN C TEM, YTO COOTBETCTBYOLLEE CYObEKTUBHOE NMPaBO Ha
onpenenéHHbIn (BHOBb CO3A4aHHbIN) 0ObEKT BO3HUKAET BrepBbIe.

NMpaBOM3MEHSALWMM opUaANYeCcKnM hakToM aBASETCS Takon PaKT, C HAJIMYNEM KOTOPOro
HOPMbl OENCTBYIOLLEro NnpaBa CBA3bIBAOT N3MEHEHUS FPak4aHCKOro NPaBOOTHOLLEHMS.
B KayecTBe nnaCTpaunum gaHHOro BUaa lopuanyecknx akToB MOXXHO Ha3BaTb YCTYMNKY
npaBa, TpeboBaHMA NN NepeBo A0JIra; B pe3yJsibTaTe KOTOPbIX MPOUCXOANUT CMEHa Ny,
B 0683aTeNIbCTBEHHOM MPAaBOOTHOLIEHMW (B NEPBOM CJly4ae CMeHa YNpaBOMOYHOro, a BO
BTOPOM - CMeHa 0653aHHOro nmua).

N3mMeHeHne B NpaBOOTHOLLIEHUN MOFYT KacaTbCs HE TOIbKO Cy6bEeKTHOro coctasa, HO n
CaMoro LPNONYecKoro coaep>XXaHms CoOOTBETCTBYIOLLEro rpaK4aHCKoro
npaBoOTHOLWEHNSA. TakK, HanpuMep, No OOroBOpPY XPaHEHUs XpaHnTenb 06a3aH
BO3BPaTUTb /ULy, COABLUEMY MMYLLECTBO Ha XpPaHeHMe, Ty e camyio Beuwb. OaHako,
€C/IN XPaHUTENb He BbINOJHUT Haanexxawmm obpa3om 3Ton 06493aHHOCTN, TO OH AOJIXKEH
BO3MeCTUTb CTOMMOCTb Bewn. B gaHHOM cny4vyae 0653aHHOCTb BO3BpaTa BELLM
TpaHchopmMmmpyeTcs B 06593aHHOCTb BO3MELLEHNA CTOUMOCTM 06beKTa XpaHEHNS.
BO3MOXXHO, pasyMeeTCs, U NHble N3MEHEHUSA B FPaKJaHCKOM MPaBOOTHOLLUEHUW, KOrA4a
nmbo yMmeHbllaeTcs 06bEM MMeLWMXCca npas n obsasaHHocTen, nnbo, HaNpoTUB.,
NPOUCXOONT UX YBEJIUYEHME.

MpaBonpekpalalowmnm rpnoniyecknm akToM SBASEeTCS TakKon akT, C HaMYmem
KOTOPOro HOpMbl OEeNCTBYIOLLEro rnpaBa CBA3bIBAOT NMpeKpalleHne rpa>kAaHCcKoro
NnpaBoOTHOLWEHUSA. peKkpalleHne rpa>K4aHCKoro NpaBoOTHOLEHUSA MOXXeT ObiTb
BbI3BaHO CaMbIMUM pa3/IMYHbIMU MO CBOEMY XapakTepy obctoAaTenscTtBamu. Cioaa,
Hanpumep, oTHocuTCA rnbenb ob6bekTa NpaBa COOCTBEHHOCTU (B 3TOM Criyvae
npekpallaeTcs n caMmo npaBo COBCTBEHHOCTN), UCMOTHEHNE A0JIKHUKOM NieXallen Ha
HEM 06513aHHOCTK (B 3TOM C/lyyae NpekpallaeTcs COOTBETCTBYOLlEe
ob6sa3aTeNbCTBEHHOE NMPABOOTHOLLEHNE MEXAY KPEAUTOPOM N AOJIKHUKOM), CMEPTb
OOHOr0 U3 Y4aCTHMKOB NMPaBOOTHOLWWEHNA (HanpuMep, XyOoXHUK 06a3anica HanucaTb
KapTUHY, HO He yCnes 3Toro caenatb U ymep. Ero 0643aHHOCTb He nepexoanT K
HacnenHnKam, ob6a3aTeNbCTB NpekpawaeTcs) n ap.

2.2.Knaccnpumkauusa ropnamyecknux oakTos No BOJIEBOMY MPUHLNNY

Hanbonee cyuwiectBeHHOE 3HaYeHMe O MOHUMaHUS NPUPoabl N PYHKLUN IOPUANYECKNX
(hakToOB UMeeT nx nogpasaesieHne B 3aBUCUMOCTU OT UX CBSA3M C UHAUBUAYASIbHOW BOJE
- noapasaeneHne Ha lpuanyeckmne 4enCcTemsa U lopnanydeckme cobbiTnA39].



«Boneson» Npmn3HaK NO3BOJIN/ CO34aTb MN1aBEeHCTBYIOLLYIO B OTE€Y4ECTBEHHON Teopun
lopUaANYecKnX hakToB KhacCudmnkaumo: Ha OCHOBaAHUM NpU3HaKa 3aBUCMMOCTU OT
Ha/IN4YMAa NPOSABAEHMSA BOJIN B OPMANYECKMX pakTax bbin npoBeaéH Boaopasaen
topnanyecknx pakToB Ha ABe 6onblime rpynnbl - LpUANYeckmne cobbiTna n
topngnyeckme oencTBuS.

FOpuanyeckme akTbl - AencTBUA. Micxoaa n3 Toro, 4To topnanyeckoe OencTemne
npencTtasnsieT cobo eMHCTBO BOMIM U BOJIEN3BbABIEHNA. MOXKHO rOBOPUTb O TO, YTO AN
BCSIKOIO IOPNUAMNYECKOro AeNCTBMSA HEAO0CTAaTOYHO TOJIbKO HaM4Ymne BOJSIN - BOJISt AOJIKHA
cebs peanbHO NposBNATbL. BcneacTeme ckasaHHOro gasbHenwasn Knaccnpukaumns
NpPoOn3BOANTCSA B 3aBUCUMOCTU OT 0COBEHHOCTEN BHELLHEro NposiBJIeHNs BOJIN.

AnekceeB C.C. opugnyeckmne 0eNcTBMSA XapakTepu3yeT Kak BOJIeBOE NOBeAEHME NOAEN,
BHELLUHEee Bblpa>keHune BOJIN U CO3HAHUSA rpakgaH, BOJIM opraHu3auni n obuecTBeHHbIX
opraHmsaumn. OTanYMTEeNbHas YepTa pacCMaTPMBAEMOro BUAA Opuan4eckmnx pakTos,
MO ero MHEeHW, COCTOUT B TOM, 4TO HOPMbI MpPaBa CBA3bIBAIOT C HAMU lOpNanNYecKme
nocnencTBUSA MUMEHHO B CUJ1y BOJIEBOIO XapaKTepa lpuanyecknx 4encTBuin.[40]

Yepes BosieBOE NoBeAeHNE NI0AEN OPUNONYECKME HOPMbI N OKa3bIiBalOT CBOE
HanpasasawLwee n npeobpasytollee BANAHNE Ha 0O EeCTBEHHbIE OTHOLWEHNA[41]. Mpun
MOMOLLW MPaBOBOIr0 PerynpoBaHnsa MOXXHO 0obuntbcsa nmbo cokpalleHns Yyncna
OencTBUN, HE COOTBETCTBYOLWNX NHTepecaM obuwecTBa, nmbo, HaobopoT, yBennyeHuns
Yyncia OencTBun, oTBEYalOLWMX NHTepecaM obulecTBa. BosieBoe ke noseaeHmne noagen
NNWb TOraa MoXkeT BbiTb NpegMeTOM NMPaBOBOro peryampoBaHns, KOraa oHO Tak nUaun
MHa4vye conpukacaeTcsa C ABMXXEHMEM NPaBOOTHOLLIEHWW, T.€. BbICTYMaeT B BUae
topnanyecknx akToB-4enCcTBUN.

FOpnanyeckme oencTBus BeCbMa pa3HoobpasHbl U UFPatoT OasIeEKO HE OAVHAKOBYO POJib
B MpoLiecce NMpaBoOBOro peryampoBaHus.

tOpnonyeckmne pakTbl-0eNCTBUA NOAPA3LAENATCA Npexxae BCcero no npusHaky Toro, Kak
OHM COrnacyTcsa C NpeanucaHnsaMm Lpnanyecknx Hopm, TpebosaHnsaMm npasonopagka.
Mo 3TOMYy NpPU3HaKY lopuanydeckne QakTbl-04eNCTBUSA, BONIBLUNHCTBOM YYEHbIX[42]
pa3rpaHn4YMBaloOTCA Ha ABE OCHOBHbIE PA3HOBUAHOCTN:

e MPaBOMEpPHbIe OENCTBUS;
e HernpaBoOMepHble AeNCTBUA (MpaBOHapPYLUEHMNS).

Takoe pa3rpaHuyeHne cogepXxnTca B ydyebHom nutepaType.[43]



PoxxkoBa M.A. npegnaraeT KiaccnpuunposaTb lopnanyeckmne AencTeus Ha
[O3BOJIEHHbIE N HEJ03BOJIEHHbIE,[44] 4TO MO3BOJINT, MO €€ cnoBaM, faTb 6onee 4ETKyIO
XapaKTepucTunky ropnan4yecknm akrtam.

Mo eé MHeHWo, pasrpaHnyeHne LPUANYECKNX 4ENCTBUIA Ha O03BOJIEHHbIE U
HeN03BOJIEHHbIE OXBATbIBAET BCIO Chepy NPaBOBOW AENCTBUTENBHOCTU, KOTOpas
XapaKTepusyeTcs HaM4YneM ABYyX NMPOTUBOMNOIOXKHOCTENn. C OHON CTOPOHbI, 3TO
N03BOJIEHHbIE OENCTBUS - OENCTBUSA, KOTOPbIE NPM3BaHbl NOPOXAAaTh HOPMaJibHbIE A1
rpa>xgaHckoro obopoTa topuandeckme nNocaeacTems n TpebyoT NnpumMeHeHns
perynsTuBHbIX HOPM, C APYrol CTOPOHbI, HEL03BOJIEHHbIE AENCTBUA - MPOCTYMNKN U
NpaBOHaPYLLUEHMS, KOTOPble HAapYLLAT FPpaXKaaHCKNn 060pOT, Bbi3biBAOT NOTPEOHOCTL
€ro BOCCTAHOBJIEHUS U, KaK CneAcTBne, TpebyoT NpMMeHeHNs OXpaHUTE bHbIX HOPM
npa.a.

Moa 0o3BONIEHHBbIMU aencTeusaMmn Poxxkosa M.A. npepnaraeT NoHMMaTb AENCTBUS,
OTHOCUTENIbHO KOTOPbIX CyLlecTByeT obuiee [03BOJSIEHNE 3aKOHa, TO eCTb B
OEeNCTBYIOWEM 3aKOHO4aTe/IbCTBE OTCYTCTBYET NMPSAMON 3anpeT Ha nx coeeplleHune. K
YNCY O03BOJIEHHbIX AENCTBUN OTHOCUT, B YaCTHOCTW:

e COBEpLUEHME COENKW;

e V3[laHNE aKTa rocylapCTBEHHbIM OPraHoOM U/ OPraHOM MeCTHOrro
caMoynpaBJieHUS;

e NMpoBegeHne Ny6anyHbIX TOProB.;

e FOCYJAPCTBEHHYIO PErMCTPALINIO IOPUONYECKUX JTNLL;

e BblHECEHME pelLleHne OpraHoOM PUONYECKOro NNLA;

e BbINYCK LeHHbIX Bymar v T. 0.[45]

PasgeneHne 0encTBU Ha AO3BOJIEHHbIE N HEQ03BOJIEHHbIE, MO MHEHUIO aBTOPa,
NO3BOJISOT MOHATbL CYLUHOCTb OCMOPUMbIX CAENO0K U 06BACHUTL CoOAepXaLMNcs B cT.12
K PO Takon cnocob 3almTbl FpakAaHCKMX NPaB KakK HEMpPUMEHEHME CYZIOM aKTa
rocyapCTBEHHOr0 OpraHa Uan opraHa MecTHOro CaMoynpaBJ/ieEHUs, MPOTUBOPEYALLErO
3aKOHY.

OcnopuMble caoesiku aBTOp OTHOCUT K J03BOJIEHHbIM OEeNCTBUAM, U MPU3HaHNe CyooM
OCMNOPUMON COENKN HeAeNCTBUTESIbHOW He NPUBOAUT, N0 €€ MHEHWIO, B pa3pss
He[03BOJIEHHbIX.

CyTb npobnemMbl ocrnopumMbix caenok Poxxkosa M.A. BuanT B 4ePEKTHOCTN IOPNONYECKOrO
(hakKTa, KOTOPbIA peleHneM cya YHUYTOXKAETCA, U B 3TOM CJlydae Cyq O0J/DKEH B
obs3aTeNbHOM NMopsAake «MPUMEHUTb lpUaANYecKmne NocnencTBmUsa YHUYTOXKEHUS



COBEpPLIEHHOro AencTemns (nocnencTensg HeLEeNCTBUTENbHOCTU COBEPLLUEHHOI O
ODEeNcTBUA), MOCKOJIbKY BCE HACTyNMBLUME lOpuanyeckme nocneacTems AUWATCA B 3TOM
c/ly4ae NpaBoOBOro 3aKOHHOIO0 OCHOBAHUSA».[46]

ABTOpY HacToswen paboTel Nnpeanaraemasn Poxxkoson M.A. Teopus lopnanYeCcKnx
(hakToB NpeaAcTaBNsaeTCA HE MMeloLEen NpenmyLLecTs nepes Nnpu3HaBsaeMon NoYTn
BCEMW y4YeHbIMU Teopuen, CorlacHO KOTOPOW BCe BOJIEBbIE AENCTBUSA, C KOTOPbIMU HOPMa
npasa CBA3blBAET ABM>XKEHME NPaBOOTHOLWEHUSA (BOSHUKHOBEHME, USMEHEHME,
npekpalleHne) noapasfesifaioTcsa Ha NpaBoMepHble N NPOTUBOMNpPAaBHLIE.

MpaBomMepHoe AencTBMe - 3TO BOJIEBOE NOBELEeHNE, KOTOPOe COOTBETCTBYET NPaBOBbIM
npennucaHnaM, coraacyeTcs C coaep>xaHnemM npaB 1 ob6a3aHHOCTEN CyHBHEKTOB.
MpaBoMepHble AeNCTBUSA MOryT BbITb NoApa3aesieHbl Ha ABe OCHOBHbIE rpynnbi:

e lOpnaon4ecKne aKThl,
e lopnanyvyeckume nNoCcTynkKni47].

Mon ropuanNyYecKnM akTOM B Frpa>KaHCKOM MpaBe NoHMMaeTCd NpaBoMepHoe
lopnagnyeckoe nencTene, HanpaBjleHHOe Ha BO3HUKHOBEHUE, U3MEeHeHne Nau
rnpekpalleHne rpa>kgaHcKoro npasooTHowweHnsa. OCHOBHbLIM BUOOM Fpa>KAaHCKO-
NMpPaBOBbIX OPUANYECKUX aKTOB sABMAeTCH caenka (gorosop). Caenkamum B rpaX4aHCKOM
rnpaBe NMPU3HalTCa AENCTBUSA rpakaaH Win lopnanyecknx aumL, HanpasJieHHbIE Ha
yCTaHOBJIEHNE, U3MEHEHME NN NMPEKpPaLLeHNe rpaK4aHCKMUX rnpas 1 o6Aa3aHHOCTEN (CT.
153 K P®)[48]. Kpyr coenok B rpaX4aHCKOM MnpaBe BeCbMa LWNPOK (B HacTosulee BpemMs
rpaXkK4aHCKUM MpaBoM peryampyeTcs OKOJI0 TPUALATU BUAOB PAa3J/INYHbIX FPa)KAAaHCKNX
norosopoB). Kpome Toro, cornacHo cT. 421 ncxoas us npuHumna csoboabl 4orosopa
0OMNyCKaeTCs 3aKJ/Ilo4eHne LOroBOpPOB KakK NpeayCMOTPEHHbIX, TaK U He
npenycMoTpeHHbIX 3aKOHOM Y UHbIMW MPaBOBbIMU aKTaMMu.

C no3nynm knaccumnkKaumm lopunandecknx akToB CAeNKN, COBEPLUEHHbIE C
cobnogeHnem Bcex TpeboBaHMN 3aKOHA OTHOCUTEJIbHO UX CYyObEeKTHOro CoCTaBa,
coaep)XaHus, eqUHCTBA U NPAaBOMEPHOCTM BOIN N BONIeN3bABNEHUSA, BecCcrnopHo
OTHOCATCS K AEeNCTBUAM NMPaBOMEpPHbIM[49].

Cnopsbl CBA3aHbl C MECTOM B CUCTEME KJlaCCUpUKaunm iopngn4yecknx akToB COesok,
COBEPLUEHHbIX C MOPOKaMun BOJIN N BOJNIEU3BABNIEHUNSA, KOTOpble B CT.166 K PO
0603Ha4YeHbl Kak COeNKN OCNopuMbIE.

OcrnopuMble coesikn oCcTalTCA NEeNCTBUTENIbHbIMU 00 TexX nop, NokKa He BCTYIMNUT B
3aKOHHYIIO cnny cy,ue6Hoe peweHne o Npn3HaHnum nx HeOoencTBuTeNbHbIMN. He BCe



oCrnopuMbie CAENIKM OCMNapuBatloTCA B CyAe 3auHTepecoBaHHbIMU NnuamMmn. He moryT 6biTb
OCnopeHbl B cyaebHOM nopsgke Takme COesKu nocse nCTe4yeHnsa Cpoka NCKOBOM
DABHOCTMN, KOTOPbIN COrnacHo nyHKTa 2 cT.181 'K PO orpaHn4yeH ogHUM rogom.

OcrnopuMble, HO He OCMOPEHHbIE B YCTAHOBJ/IEHHOM 3aKOHOM MOPSAKE CAENKU, HET
OCHOBaHMI NMpU3HaBaTb HEMPaBOMEPHbIMU AENCTBUSMM.

YTO KacaeTCsa aHa/IOrNYHbIX COENOK, HO OCMOPEHHbIX U MPU3HAHHbIX Cy40M
HeOeNnCTBMUTENbHbIMU, TO OHWN YTPayYMBalOT CTaTyC NPaBOMEPHOro ENCTBMSA U NepexonaT
B pa3ps4 NMpaBOMepHbIX.

Kak Bnanm, ogHa v Ta >Xe pa3HOBUAHOCTb IOPUANYECKUX PaKTOB MOXET OblTb OTHECEHa
KaK K rnpaBomMepHbLIM ONEeNCTBUAM, TaK U K npaBOHapyweHNAM.

B ropnanydeckon nutepaTtype 3a[0/1ro 40 NpuHATUA gencreywowero NK PO
BblCKa3blBaJ10Cb COMHEHNE OTHOCUTEIbHO A0NYCTUMOCTN 0003HaYeHUA JOrOBOPOM
HeOeNnCcTBUTesNbHbIX caenok. O6 3ToM MOXXHO nMpo4nTaTh B paboTax NeHknHa [.M.[50],
Kpacas4ymnkoBa O.A.[51], ToncToro KO.K.[52]. Pa3zgenseT nx comHeHuns bparnHckum M.U.[53]

Cornawascb C MHEHMEM Ha3BaHHbIX aBTOPOB B HacTosLeln paboTe Mbl UCXO4UM U3
copep)xaHua OeNCTBYIOLWMNX HOPM FPpakKAaHCKOro 3aKoHO4aTeNbCTBa, rae Takme
MOHATUA KaK «HeLeNCTBUTENbHOCTb>» OOrOBOpa N HEAENCTBUTE/IbHbIE COENKW
NPUCYTCTBYIOT.

OT NpaBOMEpPHbIX OPUANYECKUX OENCTBUN, CrieLnasnbHO HanpaB/ieHHbIX Ha
BO3HUKHOBEHWNE, N3MEHEHWE UIN NPEKPaALLLEHNE IOPUANYECKUX FPaXKAaHCKUX NpaB
(chenok) Heob6xoOAMMO OT/IMYATb AENCTBME, KOTOPOEe CneLnasibHO Ha ABMXEHne
rPa>kJAaHCKO-NPaBOBOro OTHOLLEHMS He HanpaB/iieHo, 0JIHAKO eC/IN OHO COBepLUaeTCs, TO
HEe3aBMCMMO OT TOr0 «CO3HaBaJl UK He co3HaBas CybbEeKT NX NpaBoOBOE 3HaYeHue,
>Xenan unm He xxenan HacTynJIeHNa NPaBoOBbIX NOCNEACTBUN»[54], Takne rnocaencTBus
HacTynaT. Takme NpsiMoO He HanpaBJIEHHbIe, HA AOCTUXXEHMNE NPABOBOIro pe3ysbTaTa
NEencTBMA B TEOPUWN MFPparkJaHCKOro npaBa NPUHSATO Ha3biBaTb IOPUANYECKMMN
nocTynkKamu.

Knaccruyeckmm npumMepom puanyeckoro nocTynka sBASeTCs HaxoZlka, KoTopas ans
HalleAlero NopoXxaaeT Kak 06493aHHOCTN, Ta U NMpaBa, NpeayCMOTPEHHbIE 3aKOHOM (CT.
229 K PO).

dencrteunsg, KOTOpPbI€ BJIEKYT rOpugmn4eckmne nocsiegCcrtend ToJZIbKO Mpn HaJimvdymm
YKa3aHHOIo B 3aKOHe O6'b€KTVIBI/IpOBaHHOFO pe3ysibTaTa, 6bis10 npeansio>xKeHoO BblAENATb B



caMoCTosATeNbHYIO rpynny ArapkoBbiM M.M.. OH nMeHOBaJ1 UX KakK OeNCTBUSA, co3patowme
npenycMoTpeHHbIE HOPMaMIM NpaBa 00 bEKTUBNPOBAHHbIE pe3ysbTaThl, MMelLwwme
X035ANCTBEHHOE UM KYJIbTYPHOE 3Ha4YeHne, 1 OTHOCWJT K YUCNY TaKUX OEeNCTBUN
Co3[aHune NUTepaTypHOro, Xy40>XXeCTBEHHOr0, My3blKaJIbHOro UM Hay4HOro
nponsseneHuns, nsobpeteHne, TeXHNYECKoe yCOBEPLLUEHCTBOBaHME, a TakXe
006pOBOIbHYIO OeATeNbHOCTb B Yy>KOM UHTepece.

Pe3ynbTaTUBHbIE AENCTBUSA OTHOCATCS K Fpyrnne opuanyeckmnx rnocTyrnkos, HO OHW,
HECOMHEHHO, BblAENATCA N3 NX Yncna, obpalys CaMOCTOATENbHYIO FPYNny, NOCKOJIbKY
pe3ynbTaTuBHble AeNCTBUA obnafgatoT LesbiM paaoM cneynuyecknx Nnpn3HaKkos, Ha
KoTopble cnenyeT 06paTuUTb BHUMaHMeE.

dTa rpynna 4encTBUN OT/INYAETCHA OT NPOYNX OAHOCTOPOHHUX OENCTBUN LeSIeBOW
HanpaBJIEHHOCTbIO: NNLaA, coBepLUatowme pesybTaTUBHbIE ENCTBUSA, BOBCE HE UMEIDT
LeNnblo JOCTMXXEeHMe NPaBoOBOro pesysbTaTa, UMU OABVXET CTpeMIeHNne Nony4nTb
peasibHble NaoAbl CBOUX PaKTUYECKUX OeNCTBUA. 1 TONIbKO C NOSABJIEHNEM peasibHbIX
nnonos (06bLEKTUBMPOBAHHOIO pe3yJsibTaTa) CoOBEPLUEHUSA (PaKTUYECKNX AENCTBUN
BO3HUNKAIOT KOHKPETHbIE IopuaAnYecKme NnocnencrTems. Tak, N3roToBeHNe BeLLW BIIEYET
BO3HUWKHOBEHME NpaBa cOBCTBEHHOCTU Ha HEE, co3faHue NpPon3BeAeHNs nnTepaTypsbl
NN NCKYCCTBA - UCKIOYUTESbHLIX MPaB U T.4., MOCKOJIbKY MMEHHO 3TK NocnencTBus
npenycMoTpeHbl HOPMOW NMpaBa B CJlyyYae NosBJeHUSA YKa3aHHbIX pe3ysibTaToB
neAaTenbHOCTU[55].

OcobeHHOCTbIO pe3ysibTaTUBHbIX OENCTBUIA ABNAETCH TO, YTO NPaBO nNpeaycMaTpmuBaeT
BO3HUKHOBEHWE NOoC/IeACTBUN HE B CBA3U C COBEPLUEHNEM OEeNCTBUSA, @ UMEHHO C
nosiBneHneM o6 bLEKTUBUPOBAHHOIO pe3ysibTaTa 3TUX AENCTBUN - CO34aHHOWN BeLbIO,
n3obpeTeHnem, NnponssBeaeHNeM UCKYCCTBaA, KNagom v T.n. B oTcyTcTBME Xe 3TOoro
06BbEKTUBNPOBAHHOIO pe3ysbTaTa PakKTNYECKNX AENCTBUN FOBOPUTb O COBEPLUEHUN
pe3yibTaTUBHOIO AeNCTBUA HE MPUXOONTCA.

Mpwn coBepwleHnn pe3ysibTaTUBHONO AeNCTBUA BONS nua bblala HanpaBieHa
coBeplleHne haKTUYeCKUX OENCTBUNIN, HO HE Ha CO3haHMe PUNONYeCcKnx NocaeacTBun.
Ho NockKonbKy B pacCMaTpMBaeMOM CJlydae B CUJ1y NMPaBOBbIX NpeanucaHni
topnanyeckme nocsencTBns BOSHUKAOT He C BOJ1IeU3bSABIEHNEM AAHHOMO nua, KoTopoe
MO>XXeT N He NoAo3peBaTb NPaBOBOro aypekTa coBepLlaeMoro UM AencTBus, a c
06BbEKTUBNPOBAHHLIM pPe3y/ibTaTOM, KOTOPLIN ABMSETCA C/IeACTBMEM ero AeAaTeNbHOCTU.
tOpnandeckme nocnenCcTema BO3HMKAKT U NPU OTCYTCTBUW BOJIN Ha UX CO3[aHMe:
pe3ysibTaTUBHbIE OENCTBMA CaMu No cebe BNeKyT HacTyrnJeHne NpaBoBoOro pesyJjbTaTa
(Kak NpaBnao, BO3HNKHOBEHNE rPa>KgaHCKOro NpPaBoOOTHOLLUEHNS).



KpoMe rpa>kaaHCKo-NpaBoOBbIX aKTOB, HAa pa3BUTUE rPa>KAaHCKNX NMPaBOOTHOLLUEHNI
MOryT OKa3blBaTb N OKa3blBAKOT BJINSAHME IOpUONYECKNE aKTbl, COBEpLUAEMbIe B
COOTBETCTBUM C HOPMaMU MHbIX oTpacnen npasa. CornacHo cT. 8 'K PO rpa>xgaHckue
npaBa 1 06493aHHOCTN BO3HUKAIOT U3 aKTOB FOCYyAapCTBEHHbLIX OPraHOB M OPraHoOB
MEeCTHOIro caMoyrnpaBJIeEHNN, KOTOpPble NpeayCMOTPEHbI 3aKOHOM B Ka4yeCTBe OCHOBaHUA
BO3HUKHOBEHUSA Fpa>KAaHCKNX npaB n 06543aHHOCTU[56].

AOMUWHUCTPATUBHbIE aKTbl FOCYLAPCTBEHHbLIX OPraHOB M OPraHOB MECTHOro
camoyrnpasJsieHns, NpenyCcMOTPEHHbIE 3aKOHOM YU UHbIMUW MPaBOBbLIMU aKTaMW B KayecTBe
OCHOBAHMA BO3HUKHOBEHUSA FPa)K4aHCKNX NMPaBOOTHOLLUEHUNIN, ABAAKOTCA MO CBOEN
npupoLe HEHOPMATUBHBLIMU U HEMNOCPEACTBEHHO Hanpas/ieHbl HA BO3HUKHOBEHME
rpa>kKa4aHCKMX npaeB 1 o6A3aHHOCTEN Y KOHKPETHOro cybbekTa - agpecaTta akTa.

B ycnoBusx cyuiectBoBaHus B Poccum rocynapCTBEHHOW LEHTPasIM30BaHHO
peryanpyemMmomn SKOHOMUKN Ha (hopMMpPOBaHME CoaepKaHNA FPparKAaHCKMNX
NPaBOOTHOLLUEHMW, ONOCPEA0BaABLUNX SKOHOMUYECKMEe npouecchl, 60nbLLoe BANAHME
OKa3blBasM NJAHOBLIE aKTbl MO pacnpeneneHnto ToOBapoB 1 NMPOAYyKLUNK, Mo
onpeneneHnio obbemMa, xapakTepa, KoM4ecTBa U cogep>xaHue ycayr n T.n.,
npencTasnsBmne cobo pasHOBMAHOCTb aAMUHUCTPATUBHbLIX aKTOB.

K npuMepy, 4OroBopbl MOCTAaBKM 3aKJ/II04aJIMCb HAa OCHOBAHUM HAPSA0B, pa3HapsaaoK,
NaHOB MPUKpenaeHus, rae nPornuncaHbl 6bin BUAbI NPOAYKLUNK, UX 06 beMbI, CPOKMN
noctaBkn. OTCTyNJIeHME OT YC/I0BUN, YKA3aHHbIX B aAMUHUCTPATUBHbIX aKTax, He
[OMYyCKanochb.

B ycnoBusax prHO‘-IHOI7I SKOHOMUWKMN B Ka4eCcTBEe OCHOBAHUIN BO3HUKHOBEHUS rpa>XgaHCKnUX
npas " obs3aHHOCTEN BbICTYMNalOT Ka4e€CTBEHHO NHblE aAMNHUCTPATWUBHbIE aKTbl.

Hy>XHO OTMeTUTb, 4TO B K P® TepMUH «aAMUHUCTPATUBHbIE aKTbl» HE ynoTpebnseTcs.
B cT.8,12,13 'K P® OHM Ha3BaHbl akTaMM roCy4apCTBEHHbIX OPraHOB U OPraHoB
MeCTHOro caMoynpaBJ/ieHUSA N PacCMaTPUBAIOTCA KakK opnanveckme gakTsl,
BO3LENCTBYOLWME Ha ABNKEHNE rpa)K4aHCKOro npaBooTHOLWEHNA (TO eCTb NPU3HalTCA
OCHOBaHMEM BO3HUKHOBEHUS rpa)KgaHCKUX rnpaB 1 obsa3aHHOCTeN). B nuTepaTypHbIX
NCTOYHMKAX UX Ha3bIBaOT NYONNYHBIMU aKTaMU[57].

Hanpumep, oo4HUM 13 CpencTB yrnopsaaoyYeHns pbIHOYHbIX OTHOLLEHWI ABASeTCA
NINLEH3NPOBaHMe OTAesIbHbIX BUAOB NpeanpuHMMaTeNbCKON AeaTeNbHOCTU[58]. Bbigava
rocyAapCTBEHHbLIM OpPraHOM KakoMy-nnbo cybbekTy npaBa JINLEH3MN O3Ha4YaeT
npenocTaBJ/IeEHNE eMy MpaBa OCYLWECTBIATb, € BbIXOAS 3@ FPaHULLbl IMLEH3UN,
onpenenéHHylo nesTeNbHOCTb, (HanpnMep, NepeBO3Ky rpysoBs, MPOM3BOACTBO



NIeKapCTBEHHbIX CPencTB)[59].

Opyron pasHOBMOHOCTbIO aAMUHUCTPATUBHbLIX aKTOB, MOPOXXAAOLWMNX FpaXKgaHCKue
npaBa 1 0683aHHOCTN, ABNAOTCA aKTbl. [T0A0OHbIE BbIHECEHUIO OpraHaMu
rocyaapCTBEHHOW BNACTU UM MECTHOIro CamMoyrnpaBieHns pewweHnn o6 n3bLatum
3eMeJibHbIX Y4aCTKOB, KOTOPbIE HE NCMOJIb3YOTCA B COOTBETCTBUM C UX Ha3HAYeHNEM, a
TaKXXe pekBm3numna nmyuiecTtsa (cT. 242 K PO).

Ba>KHY0 posib B rnpouecce BO3HUKHOBEHUNSA, U3MEHEHNSA NN NPEeKPaLLEHNS TPaKAaHCKUX
MPaBOOTHOLUEHUN UTrPaloT TakMe aAMUHUCTPATUBHbIE aKTbl, KakK rocygapCcTBeHHas
perncrtpauns pnonvyecknx 4encTemin n cobbiTui.

FocynapCTBEHHbIE OpraHbl U OpraHbl MECTHOrO CaMOYyrpaBJ/IEHUS COBepLUAOT
topuandeckme akTbl (OAHOCTOPOHHNE AENCTBUSA) BO UCMNOJIHEHME YCTAHOBJ/IEHHbIX A5
HWUX 3aKOHOM 0653aHHOCTEN B COOTBETCTBUM C 06 BEMOM N coaep>XaHNEM CBOEN
koMmneTeHumn. OHM MOryT NPOSABAATbL CBOE YCMOTPEHME TONIbKO B paMKax Bbibopa
Hanbosiee paUMOHaANIbHOIO PEeLEeHNA N3 HECKOJIbKNX BO3MOXXHbIX (€CNn 3aKOH
npenocTaBnseT MM TakKoe NpaBo), UCX0Aa N3 Nexauwen Ha H1X obuen 06a3aHHOCTN NO
COBEpPLUEHWNIO OaHHbIX AENCTBUIA[60]. B cooTBeTCTBUM C 3TM Hanbosiee 060CHOBAHHbLIM,
3aKOHHbIM 1 Pa3yMHbIM PELLEHNEM OHU N OOJIKHbI COBEPLUATbL OPUONYECKNN aKT.

AKTbl rOCylapCTBEHHbIX OPraHOB N OPraHOB MECTHOIO CaMOyrNpaBJ/IEHUS, KaK 1
OOHOCTOPOHHUE CAesNKN, BeECbMa pa3Hoobpa3Hbl. Kak 1 04HOCTOPOHHME COENKN,
Ny6NYHbIE aKTbl MOXKHO pPa3fesinTb Ha Te, KOTOPble aBTOHOMHO BJIEKYT ABMXEHUE
FPaXK[AaHCKOro NMPaBOOTHOLLEHWS, U Te, KOTOpble Hapsiay C MHbIMU lOPUANYECKUMN
hbakTaMn BXOAST B OPUANYECKNIA COCTAB, BAEKYLLMA onpeaenéHHble puanyeckme
nocnencTeus.

XapaKTepHON 0COBEeHHOCTbIO aKTOB roCyAapCTBEHHbLIX OPraHOB M OPraHOB MECTHOr o
caMoynpaB/IEHNSA MOXXHO MPU3HaTb TO, 4TO CaMu No cebe (aBTOHOMHO) OHU BNEKYT
TOJIbKO U3MEHEHME NN NpeKpaLleHne rpaxgaHCcKoro rnpaBooTHOLWEHNA (Hanpumep,
pelleHne o0 pekBM3nNLnM NpekpawiaeT npaBo cobcTBeHHOCTU (C€T.242 TK PD)). B To xe
BpeMs BO3HUKHOBEHME Fpa)KAaHCKOro NpaBoOOTHOLLEHUA caMin Mo cebe Ha3BaHHbLIE aKThl
rnoBJsieYyb He B cmnax: 0bbI4HO 3TO OpUANYeCcKoe nocseCcTene BbiCTynaeT pe3ysbTaToM
BCEro lopnanyeckoro coctaBa, 3JIeMEHTOM KOTOPOro ABASETCA aKT YMOMSAHYTbIX
OpraHos..

He cnepyeT ynyckaTb 13 Buay, 4To Poccunckas ®epepayns, cybbekTbl PO 1
MyHUUMNanbHble 0bpa3oBaHUA NPU3HaOTCA cybbekTaMu rpaxAaHCKoOro npasa,
y4aCTBYOLWNMN B UMYLLLECTBEHHbIX OTHOLLEHUAX Ha PaBHbIX Ha4anlax C rpa>aaHamm u



lopnanyeckKMMmn amuamm, CNOCobHbIMKU 3aKJl04YaTb rpa>kgaHCKO-NpPaBoOBbIe 40rOBOPLI U
o4HOCTOpPOHHUE caenku (rn.5 NK Pd)[61].

Poccuinckaa ®epepauymns, cydbbekTbl PO n MyHnumnanbHole 06pa3oBaHUSA ABASIOTCA
HocuTensamu nybsanyHom Bnactu. NMo3TOMy akTbl FOCy4apCTBEHHbIX OPraHoOB U OpraHoB
MeCTHOro camoynpassieHns MoryT ObITb Kak Ny6an4YHO-BAACTHLIMU
(AMUHNCTPATUBHbBIMN) aKTaMun, Tak N caenkamu. B pamkax gaHHom paboTbl Mbl
paccMaTpuBaeM Te aKTbl HAa3BaHHbIX OPraHoB, KOTOPble ABAAIOTCA OCHOBaHUAMM
BO3HVMKHOBEHUS, U3MEHEHMUSA U NMPeKpaLLeHns rpakaaHCcKnx npas n obs3aHHOCTEN[62].

OcobbiM BUAOM LOPNONHECKNX aKTOB ABAAIOTCA CcyaebHble pelleHns, yCTaHaBaMBatoLwme
rpa>kgaHckme rnpasa n 06493aHHOCTU. B KayecTBe npvMepa MOXXHO NPUBECTU peLleHns o
MnPU3HaHWKM NpaBa COOCTBEHHOCTN Ha CaMOBOJIbHOE CTPOEHME MPU YCI0BUUN, HYTO
3eMeJibHbIN Y4aCTOK B YCTaHOBJIEHHOM nopsagke bygeTt npenocTtaBseH 3aCTPONLLNKY (CT.
222 'K P®), npu3HaHWKM npaBa MyHULMNabHON COBCTBEHHOCTN Ha 6eCcxo3sMHyto
HeOBMXKUMYIO Bellb (N. 3 cT. 225 TK PO).

CynebHoe pelieHue - cBoeobpasHblin BUA Ny6AnYHbIX akToB. OHO BblaensieTca U3 paaa
NPOYMX TEM, YTO NPOLECCYyaslbHOE 3aKOHOAATENLCTBO NMOAPOOHO pernaMeHTUpyeT He
TONIbKO MOPSA0K €ro NPUHATUSA, HO 1 crnocob odopMieHUs, B CUly Yero cynebHoe
pelleHne NHoraa Ha3biBatloT Hanbosiee hopMasiN30BaHHbIM MPAaBONMPUMEHUTESNbHbIM
aKTOM.

Heponyctumoe npeabsaBieHne nckosoro TpeboBaHmsa 0 Npu3HaHUM ero
HeOEeNCTBUTEsIbHbIM ABNAAETCA OT/INYNTENILHON YepTon cyaebHoro pewweHmns63]. Takoe
NCKo4YeHne n3 obuero npasnaa obycnoBseHO TEM, 4TO CyaebHbIN akKT AOMYyCKaeT ero
npoBepKy B 0CoboM nopsaake, onpenenéHHoM apbuTpaKHbIM NpoueccyasbHbIM NN
rpa>kgaHCKMM npoueccyasibHbIM 3aKkoHogaTenscTBoM. CynebHoe pelleHmne B
cooTBeTCTBUK CO CT. 8 K PD, onpenensiowenn 0OCHOBaHNA BO3SHUKHOBEHUSA FPa)KAaHCKNX
npas 1 obsi3aHHocTen, 060Cco06NEHHO OT OPraHOB roCyAapCTBEHHONO N MECTHOIro
camoynpassieHus. Ho Takoe BblesieHe BOBCE He CBNAETEeNIbCTBYET O TOM, 4TO
cynebHoe pelleHne - He aKT rocyaapCTBeHHOro opraHa. lNpocTo Ham4yme MHOrmx
OT/INYNTENIbHbIX YepT BblaensaeT cyaebHoe pelwleHne n3 paa Nnpovynmx akToB
rocyapCTBEHHbIX OPraHoB.

BrnpaBe BbIHOCUTL CyebHoe pelleHne He TONIbKO rocylapCTBEHHbIE OpraHbl -
rocyapCTBEHHbIE CyAbl, HO U MHblE CNeLnanbHO YNOHOMOYEHHbIE OpraHbl, KOTOPbIE He
SIBASIIOTCA rOCYyAapCTBEHHbIMU, - TPETENCKNE cyabl (apbuTtpaknu).



TepMuH «peLleHne» cerogHsa UCroib3yeTCs Mo MeHbLUEN Mepe B TPEX CMbICJIOBbIX
3HaYeHnax:

e QKT MPaBOMNPUMEHUTENIbHON AeSTEeNIbHOCTU CyAa No Aesny, NoAapa3yMeBatoLLInA
OTBET CyAa No CyLlecTBy Aena ( To ecTb MaTepuasbHO-NMPaBoBOE NpeanncaHue
cyna, agpecoBaHHOe CTOpPOHaM fena);

e MpoLeccyasibHOe feNncTBMe Cyaa, 3aBepluatoliee pacCCMOTPEHME TeKYLLero Bonpoca
W gena B LLenom;

e AKT-OOKYMEHT, (PDUKCUPYIOLLWIA pe3yNibTaT NPaBonpuMeHNTENbHON AeSTe/IbHOCTU B
c/lyvae pa3pelleHus aena no CyLiecTBy[64].

BeccnopHo ncnosib3o0BaHMe eaMHOro TepMmnHa asst 06o03HauYeHna yKasaHHbIX MPaBoBbIX
SIBJIEHUI, KOTOpPblE CyLLEeCTBEHHO OT/IMYAOTCA Apyr oT Apyra, 6e3ycnoBHO, CoO30aéT
HeKkoTopble NMpobaeMbl B MOHMMaHUN X NPaBOBO NPUPOAbI, NMPeXAe BCero npu
YSICHEHMN Pa3nNynin mexay cynebHbiM pelleHNeM Kak akTOM MpaBonpuMeHUTENbHOM
AeATeNbHOCTM U 0hOPMASAIOWMM 3TOT aKT AOKYMEHTOM, UMELWMM HauMeHoBaHNe
«peleHmnes, a Takxxe O4aéT HEKOTOPbIe MOTUBLI A1 OTPULAHMSA 3a CyaebHbIM peleHnem
Ka4yecTB CaMOCTOATEJIbHOIr0 PUANYECKOro (hakTa, MOPOXXAAoLWEro puanyeckme
nocneacTsus. [1o cMx Nop HeEKOTopble Y4EHbIe OTPULALOT 3a cyaebHbIM akTOM
MaTepurasibHO-NPaBOBOE 3HAYEHME, MOCKOJIbKY pe3ysibTaT NpPaBoNpUMEHNTENIbHON
AesATeNbHOCTM Cya UMU He pa3rpaHMYMBaeTCs C NpoLeccyasibHbIM OEACTBUEM -
noaseneHnem ntora scero cynebHoro pasbmpatensCTBa U BbIHECEHMEM pELLUEHNS NO
cyliecTBy gena.

OT4yacTn npensaTCcTBMEM ANS NPaBUILHONO NOHMMaHNA cyulecTBa cynebHoro peweHns
CZIY>KUT U TOT PaKT, 4TO rnommMeHoBaHHble B CT.8 K P® ocHOBaHMA A1 BO3HUKHOBEHUSA
rpak4aHCKNX npaB 1 0693aHHOCTEN U3/10XKEHbI MO-Pa3HOMY.

N3 HUX YacTb onpenesieHa Kak OencTBUsA: «npuobpeTeHne» nMyLLLecTBa, «Co3aaHne»
Nnpou3BeneHUn HayKn, IMTepaTypbl U T. M., «NPpUYNHEHNE» Bpeaa, «HeoboCHOBaHHOe»
oboratleHune, nHble 4eNCTBUA.

Cnepnysa 6ykBanbHOMY CMbICy CT. 8 TK PD, COXXHO onpeaennTb Kak OeNCTBUSA 4OrOBOPbLI
N COesNiKN, aKTbl FOCYyAapCTBEHHbIX OPraHOB 1M OPraHOB MEeCTHOIro caMoyrnpaBJ/ieHNS n
cynebHblie peweHus. Ecnm 6bl pegakunsa 3ToM HOPMbI 3aKpensisania Takue
obcTOoATENLCTBA, KaK 3aK/lo4eHne AOroBOPOB U CAEJI0K, U3aHNE aKTOB
rocyapCTBEHHbIX OPraHOB N OPraHOB MECTHOIro CaMoyrnpasBJ/lIeHNs, BblIHECEHNE
cynebHoro peweHuns, To MOXXHO 6b1710 6bl FOBOPUTbL O TOM, 4TO 34€Cb K
obcToaTENbLCTBAM, C KOTOPbIMU HOPMa MpaBa CBA3bIBAET HACTyMNJeHne onpenenérHHbiX



nocneancTBuin, OTHECEHbI UMEHHO OeNCTBUSA. Takasd penakumna HOpMbl CH4AJ1a Obl MHOTKE
BOMpPOCHI N CyLleCTBEeHHO CHN3WJ1a «Harnpa>xXeHme» B NOHNMMaHUN I'IpaBOBOIZ npunpoabl
HEKOTOPbLIX pngn4eCKmnx qDaKTOB.

PaccmaTpuBas cynebHoe peweHue ¢ no3uyum cT. 8 'K PO noa TepmMnHom «cyanebHoe
pelleHne» NnoHMMaeM gencTeme cyna no BblIHECEHUIO NPaBONPUMEHNTENBHOMO akTa
(cynebHoro pelwweHunsa nNo cywecTBy aena).

fOBOPSA O COOTHOLLUEHUNN PEeLUEHNIN FoCyLapCTBEHHbLIX CY0B N peleHnin cyaoB
HerocyaapCTBEHHbIX - TPETENCKNX CyaoB (apbuTparken), conoctaBnsas nx, Poxxkosa M.A.
OTMeYaeT, YTO peLleHne rocyaapCTBeHHoro cyna:

e MOryT 06)KanloBaTbCs B BbILUECTOALLYIO WHCTAHLMIO Cyda - aneansunoHHYIo,
KaCCaLIMOHHYIO, HAZI30PHYI UHCTAHUMIO (Mpy 3TOM 06)KanoBaHWe peLlleHns Ao
BCTYMJIEHUS €ro B 3aKOHHYO CUJTy OTOABUraeT 3TO BCTYMJIEHME [0 MOMEHTA
NPUHSATUSA NOCTAHOB/IEHUS CY10OM BbILLIECTOSLLEN NHCTaHLNW);

e ABNAOTCS 0bLWeobs3aTeNbHbIMU, YTO O3HAYaeT NoAYMHEHNE BCeX CyObeKToB
BbIBOZY Cy/la, COOEPXALLEMYCS B PE30JIIOTUBHOW YacTU peLleHuns;

e HA OCHOBAHMW BblJABAEMOIr0 CyA0M UCMOJIHUTENBLHOIO JINCTA NMoasiexaT
NPUHYANTENTbHOMY UCMOJIHEHUIO;

e CO3JAlOT NpeanUnio A8 Y4aCTHUKOB NpoLecca: BbiBOAbl CyAa B OTHOLLUEHUN
KOHKPETHbIX (haKTOB, KOTOPbIE 3aKPEenasioTCA B MOTUBUPOBOYHOM YaCTU peLleHuns,
He noaJsiexxaT NOBTOPHOMY CyAebHOMY YCTAaHOBAEHUIO MPU NocaenyoLlem
pa3bupaTenbCTBE MHOMO CoOpa MexXay TeMU e NNLLaMK [65].

YTo KacaeTcs pelleHnn TpeTenckoro cyaa (apburtparka), To oHU:

e ABNAOTCA 06A3aTe/IbHbIMU 15 CTOPOH TPETENCKOro pasbmnpatenbcTea (CTOPOHLI,
3aka4mBLLINE apbuTparkHoe cornaleHne, TeM CaMbiM NPUHMMALOT Ha cebs
0653aHHOCTb A06POBONBLHO UCMONIHATL PeLleHne TpeTenckoro cyaa (ct.31 d3 «O
TpeTenckmx cynax B Poccnmnckom depepaumnn));ie6]

e MCnosHATCA 0o6poBoOsLHO (CT.44 @3 «O TpeTencknx cygax B Poccunckon
depepaynn»). Npn oTCyTCTBMU 00OPOBOILHOIrO UCNOJHEHNSA MOy T BbITb
npueBefeHbl B UCNOJIHEHNE NPUHYANTENBbHO, OAHAKO UCNOJIHUTE IbHbIN NNCT
BblAAETCHA roCcyAapCTBEHHbIM CyaebHbIM OpraHoM nocsie NPoOBEPKN peLleHns
TPETENCKOro cyga Ha cooTBeTCTBME TpeboBaHNSAM 3aKOHa;

e OCMNOpPEHblI MOryT BbITb B KOMNETEHTHbLIN rOCyAapCTBEeHHbIN cyn (cT.34 3akoHa PO
«O MeXayHapo4AHOM KoOMMep4yeckoM apbutparke», cT.40 @3 «O TpeTencknx cygax
B Poccunckon depnepaunmn»). UcknodeHne ns obuiero npasuia nmeeTt MecTo, eC/iv B



apbnTpa>kHOM COrlalleHN CTOPOHbI HE MPeayCcMOTpPeNn, 4To pelieHne
TpeTenckoro cyaa (apbutparka) aBnseTcs oKoHYaTeNbHbIM (cT.40 ®3 «O
TpeTenckmx cynax B Poccunmnckom depgepaumnm»);

e He co3haloT NpergnLniole7].

HeobxoanmMo OTMETUTBL, YTO BOMNPOC O poau CyaebHOro peweHuns B BOSHUKHOBEHUN,
pPa3BUTUN N MPEKPALLEHUN FPaXKAAHCKOro NPaBOOTHOLWEHNSA 00 CUX MOP B OPUANYECKON
nmTepaType He NMeeT eQUHOr0 MHEHMNS, XOTS UCCaIeaoBann 3Ty npobnemy Takme
BUAHbIE Y4éHble, KaK N'ypeny M.A., Anekcees C.C., NcakoB B.b., XangunHa P.0.[68] n

apyrue.

Onckyccma npoaosiyKaeTcs, 0 HEM MOXKHO cyanTb no paboTtam Poxxkoson M.A.[69],
Ko3nosa M.A.[70]  4Ap.

CynebHoe pelwieHne Kak lopuandecknin hakT MOXXET U3MEHUTb rpakgaHckue
MPaBOOTHOLLUEHUNS, NPEeKPaTUTb ero 4encTBue, aHHy IMpoBaTb (YHUYTOXXNTb)
rpa)k4aHCKoe rnpaBooTHOLLEHNEe, HanpuMmep, B cly4yae rnpusHaHua HeaenCcTBUTesIbHON
COEeJIKM, KOTopas NMPM3HAETCHA TaKOBOW CO BPEMEHU €€ 3aKJIl0YeHuns.

ABTOp pa3pensetT MHeHue Ko3nosa M.A.[71] O HEKOPPEKTHOCTU TakKnux popMyIMpOBOK B
cTaTen 222 n 234 TK PO, korga peyb MOAET 0 BOSHMKHOBEHMM NpaBa CO6CTBEHHOCTU Ha
OCHOBaAHMWN peLleHns cyaa, Kak «npaBo CO6CTBEHHOCTU MOXXET BbiTb MPU3HAHO».
Mpr3HaTb MOXHO TO, 4TO MMeeTCcs. [1pn y3aKOHEHNN CaMOBOJIbHOW MOCTPOMNKHN MO
npasmnam cT.222 'K PO cneposano 6bl NpUMEHNTb APYryto hopMynmpoBKy, Hanpmumep,
«npaBo COBCTBEHHOCTN MOXET BbITb YCTAaHOBJIEHO CY40M».,

Moa npaBoOMepPHbIMU AENCTBUSMU, MOPOXKOALNMN FParkAaHCKMUE NPABOOTHOLLEHNS,
NOHUMAIOTCA OENCTBUS, HapyLlalowmne NpeanmcaHns 3aKoOHOB, UHbIX HOPMaTUBHbIX
aKTOB U MPUHLMMNOB MpaBa.

K 4yncny HenpaBOMEpPHbIX AENCTBUIA, MOPOXXAAIOLLNX FPa*KAaHCKNE NPaBOOTHOLLIEHNS,
MO>XHO ecnu:

e HENCMOJZIHEHME NN HEHaANeXalllee NCMOoJIHEHNE [OrOBOPHbIX 06A3aTeNbCTB;

e NMPUYMHEHNE BHEOOMOBOPHOIO Bpeaa;

e HeoCHoOBaTeNlbHOe oborauieHue - npuobpeTeHne nnm cbepexeHme nmyllecTsa 3a
CYET gpyroro nuua 6e3 4OCTaTOYHbIX K TOMY OCHOBaHUM;

e NENCTBUSA, COBEPLUEHHbIE B BUAE CAEJIOK, MPU3HAHHbIX CYAO0M HeLeNCTBUTE IbHbIMU;

e HNYTOXXHblE COENKU;

e CO3[aHNe NPenaTCTBMA B OCYLLECTBAEHUN NMpaBa COBCTBEHHOCTU APYroMy nuLy;



e [ENCTBUSA, HapyLlaloWmMe NCKIKYUTESNbHbIE NPpaBa aBTOPOB NPON3BELEHUNN HAYKWN,
nnTepaTypbl, NCKYCCTBa, NaTeHToobnanatenen;
e 370ynoTpebneHne npasom (cT. 10 'K P®) n gp.

B paMKax BO3HUMKLUEro BC/IeACTBME HEMPABOMEPHbIX A4ENCTBUA NPABOOTHOLWEHNS
YMNPaBOMOYEHHbIN YH4aCTHUK MPaBOOTHOLIEHNS (HAa30BEM ero NnoTepnesLUn) BnNpase
npenbsaBAATb K APYro CTOPOHE A0MNOJIHUTEsIbHbie TpeboBaHMSA, BbiITEKAKOLWME U3
yC/I0BMI OOroBOpa W U3 3aKOHa. XapakTepHoW 0CO6eHHOCTbIO rpa>kAaHCKO-MPaBOBbIX
OTHOLLUEHNN ABNSAETCA BO3MOXHOCTb YPErympoBaHMsa OTHOLWEHNI B NPETEH3MOHHOM
(nocynoebHom) nopsaake. CornacHo AeNCTBYOLWEMY 3aKOHOAATENbCTBY NpeabsBieHne
npeTeH3nn asnseTca obszaTeNbHbIM, €C/IN 3TO NPefyCMOTPEHO 3aKOHOM NN CTOPOHbI
noroBopuancb 06 3ToM Npu 3akaYeHun caenkn. HecobnogeHme ycnosms o
rnpeTeH3oOHHOM NnopsAgKe paspelleHns cropa cornacHo cT. 148 AMNK PO asnseTtcs
OCHOBAHMEM O/151 OCTaBJIEHNSA NCKOBOI0 3asABJsieHNs 6e3 paccMOTpeHuUs.

MpeTeH3NOHHbIN NOPALOK YPEeryanmpoBaHNs oTHOWEHUA npeaycMoTpeH defepalibHbIM
3aKOHOM «O 3awWmnTe NpaB notTpeburtenen»[72l.

Mpn yKNOHEHUN 0T JO0BPOBONLHOIO BO3MELLEeHNs Bpeaa, NMPUYNHEHHOrO HEeMpPaBOMEpPHbIM
OencTBUAM, CNOpbl paccMaTpuBatoTCA B cyaebHoM nopsaake[73l.

NMoTepneBLWwasa CTOPOHa BNpaBe TpeboBaTb BO3MELLEHNA MPUYNHEHHOrO en yulepba B
nosiHoMm o6béme (cT. 15 NK P®), ecnim 3aKOHOM MM LOrOBOPOM He NpenyCcMOTPEHO UHOE,
a TakKXe NMPUMeHEeHUs NHbIX FPa>KgaHCKO-NPaBOBbIX Mep OTBETCTBEHHOCTW, HanNnpuMep,
yTpPaTbl HEYCTONKWN, KOTOPas MOXET ObITb B3biICKaHa U cBepX YObITKOB (CT. 394 K PO).

Mpwn coBepLleHNN HENPABOMEPHOro eNCTBNA NoTeprneswas CTopoHa npencrasnseT
OOKa3aTeNbCTBa COBEPLUEHNSA TaKOro AeNCTBUA (Iopnuandeckoro pakta) Co CTOPOHbI
apyroro nnua, o6bEMa NPMYMHEHHbLIX €N BCNeACTBME NpaBOHapyLLIeHUN yObITKOB 1
Ha/In4yme NPUYNHLI U CBA3N Mexay ybbITKaMn n HenpaBOMeEpPHbLIM AENCTBUSAM APYrOro
nvua.

HapylwuBlias gorosopHoe obA3aTenbCTBO, @ TakXe NpUYnHMBLLAA HELOrOBOPHOW Bpea,
CTOpOHa npepnosiaraeTcad BUHOBHOM (Mpe3yMnums BUHbI) N Ha HEW NIeXXNT 0693aHHOCTb
0O0Ka3aTb OTCYTCTBME CBOEW BMHbLI B HapyLleHnn obasaTenbCcTeal74l.

NcknoyeHne ,El,eIzCTBYIOLLI,ee rpa>xgaHCKoe 3aKoOHO4aTeJIbCTBO YCTaHOBWJ10 OJ1A
BnagenbLeB NCTOYHNKOB MOBbILLEHHON 0NAaCHOCTWN, KOTOpble 06sa3aHbl 3arnaanTb
I'Ipl/l‘-II/IHéHHbII7I NCTOYHUKOM MNOBbILLEHHOWN ONACHOCTHK Bpead HE3aBNCUMO OT Ha/M4nNA BUNHbI
(cT.1079 TK PO®).



B chepe npeanpuHnMaTenbCKOW AeAaTesIbHOCTU HapyLUMTenen AoroBOpPHbIX
ob6a3aTenbCcTB 0CBOGOXKAAET OT OTBETCTBEHHOCTU AENCTBUSA HENPEOAONMON CUbI (CT.
401 K PO).

N3BeCTHbIN MHTEepeC B paMKax HacTosLwen paboTbl NpeacTaBAAT HUYTOXKHbIE CAENKMY,
KOTOpbIE COrflacHo CT. 166 NK PO aBnai0TCA HEAENCTBUTEIbHBIMU HE3AaBUCUMO OT
MPWU3HAaHUA UX TaKOBbIMU CYyLOM.

B psane ctaten MK PO npAMO yKa3biBaeTCH Ha UX HUYTOXXHOCTb. MiIMeloTCs B BUAy CTaTby
0 NpeaBapuTeNnbHbIX gorosopax (n.2 ct.429 k), porosopax gapeHusa (n.3 ct.572 n n.2
cT.574 T'K), cTpaxoBaHue npeanpuHMMaTenbCKoro pucka (ct.933 n 951 MNK), a takxe
MMyLLecTBeHHoro ctpaxosaHusa (n.1 ct.951 MNK), kommepyeckon KoHueccum (N.1 ¢cT.1028
K).

Hapsagy ¢ 3Tum BO MHOrmux ctatbax NK PO ynoTtpebnseTcs poaoBon TEPMUH -
«HeOencTBUTEeNbHOCTb A0rosopa». MiMeTca B BUAy 0orosopbl o 3anore (n.4 ct.339),
Kynan-npogaxu (n.2 ct.459), noroBop € IMLOM, BbiMrpaswimm Topru (N.2 cT1.449),
nopy4duTtenbcTtsee (€T.362), Kynan-npogaxu HeasmxmmocTtu (cT1.550 MNK), Kkynaun-npoga>ku
npegnpuatua (n.2 ct.560 NK), apeHgbl 30aHna nan coopyxeHuna (n.1 ct.651), apeHabl
npeanpuatusa (N.2 cT.658), HanMa Xxunnoro noMeweHns (cT. 684), 6baHKOBCKOro Bkaga
(n.2 cT.835 1 n.2 ¢cT.836), cTpaxoBaHUA nmyuiecTtsa (n.2 ¢1.930), IM4YHOro cTpaxoBaHUS
(n.2 cT. 934 TK), cTpaxoBaHus (IM.1 ¢1.940, n.3 cT.944 TK 1 n.3 cT.951), noBEPUTENLHOrO
ynpaBneHnsa nmyuwiectsom (n.3 ¢1.1017), kommepyeckon cybkoHueccum (n.2 ct.1029) n

Aap.

HNYTOXXHbIMU U3 Ha3BaHHbLIX ABNAOTCA Tebe caenkn, OTHOCUTESIbHO KOTOPbLIX He
npeaycMoTpPEeHO, YTO CTOPOHAa B COOTBETCTBYOLWMX CyYvasaX, MoXXeT TpeboBaTb
NMPU3HaHWA COEeNIKN HeAeNCTBUTESIbHON.

Takon KpuTepun nogpa3neneHns CAesiok Ha OCrMopMMbIe N HUYTOXKHbIE LUMPOKO
NnpUMeHsaeTcs B CcyaebHOM NpakTUKe U nogaepxmBaeTcsa y4éHbiMmmi7s]. C no3mumnm 3Toro
KPUTEPUS HUYTOXXHBIMU CAENKAMU SIBNSIOTCS AOrOBOPbI, ypPeryJnpoBaHHble CTaTbaMK
339, 362, 550, 560, 651, 658, 835, 836, 940, 1017 n 1029 'K P®, He cooTBeTCTBYlOLLIME
YKa3aHHbIM B MepevYnCNeHHbIX CTaTbsAX YCOBUAM.

HNYTOXXHOCTb COENKU - IOPUONYECKOro hakTa 03HaYaeT ero NoJsiHoe OTCYTCTBUE B
KavyecTBe lpuanvyeckm 3Ha4ymMmMoro obcToAaTenbCTBa, MOPOXKAAOLIEr0 4OrOBOPHbLIE
MpPaBoOOTHOLLEHUNSA[76]. 1 3TOro cnenyeT, 4TO NpaBOMEpPHbIE AOFOBOPHbIE OTHOLLEHUS He
BO3HMKAIOT, OAHAKO HNYTOXHAA cAesika Kak lpuandecknin hakT - NpaBoHapyLleHne
MO>XXeT NPMBECTU (4TO B XXU3HN HabnloaaeTcs) K ABUXKEHUIO AEHEXXHbIX CpeacTs,



nepenavye MatepuabHbIX LLleHHOCTEN, ybbiITKaM B BUAE HEMNPOU3BOAUTENbHbIX PACX040B
y 0benx nnm ogHOM CTOPOHHI.

Bcé nony4yeHHoEe Mo HUYTOXXHON caenke SBNaeTCs nosy4eHHbIM 6e3 NpaBoBOro
OCHOBaHMSA U NOANIEXNT BO3BpaATy NepenasLllen CTopoHe no npasunam cT.167 MK PO,
€CJIM 3aKOHOM He NpeayCcMOTPEHO NHOoE, HanpuMmep, KoHpuckaums (cT.169 NK PO).

OOHUM N3 puanvYeckKnx PakTos, ABJALWNXCA OCHOBAHNEM BO3SHUKHOBEHUSA
rpakaaHcKmnx npas un obs3aHHocTen B €T. 8 TK P® ykazaHo 3n1o0ynoTpebneHne npaBom,
KOTOPOE OTHOCUTCA K YNCJTy HEMPABOMEPHbLIX OENCTBUIA.

OQHaKo He BCe aBTOPbl COrJIaCHbl C OTHECEHMEM 3/10ynoTpebneHns npaBom K Ynucay
NpaBoOHapYLLUEHWNA,

BbliCKa3bliBasi CBOIO TOYKY 3peHUs no gaHHoMy Bonpocy OpnerHan E.A. B cTaTbe
«COOTHOLEeHNe NMOHATUN «310yrnoTpebaeHne NnpaBoM» U «NpaBoHapyLUeHne» NpuBoaunNT
cnenyoullyo CpaBHUTENbHYO Tabauuy Nnpu3Hakos 3/10ynoTpebaeHns npaBoM um
rnpaBoHapYyLUEHWUN:

Mpu3Haku 3noynoTpebneHmnsa npaBoMm NMpu3HaKu NpaBoOHapyLUEHUA

LesaHne, copepwaemoe B hpopme
nencrTeua nnn 6esnencrTeusa, He
OCHOBaHO Ha npas.e.

HesHue, coBepllaeMoe B (popMe AeNCTBUSA NN
be3nencTensa, OCHOBaAHO Ha Npa.e.

Ob6bI4HO coBepLUaeTCs BUHOBHO (YMbILLUIEHHO UK

no HeOCTODO)KHOCTVl). Bcer,ﬂ,a OOJIXKHO ObITb coBepLueHo
BMHOBHO (yMblLlJﬂeHHO nnm no

BO3MO>XHO U HEBUHOBHOE 3n0yl‘|OTpe6ﬂeHVIe HeOCTOpO)KHOCTI/l).

npaBOM.

B MOMeHT coBepLUeHuns aesHNne HOCUT

NPaBOMEPHbLIA XapaKTep, TakK KAk HAXoOuTCcAa B

«MpPaBoOBOM MoJie», HO NOCNeACTBMS BbIXOASAT 3@ HOCUMT NpoTMBOMpPaBHbIA XapakTep
npenesbl OCyLLecTBAEHNS NpaBa U HOCAT y>Ke B MOMEHT COBEpLLEHMS.
NPOTWBOMPABHbIN XapakKTep B CUJy 3anpeLleHuns

3aKOHOM.



HapylwaeT npegnmncaHus
cneunasibHOW HOPMbI (Hanpumep,
obpa3yeT cocTaB AesdAHUA,
npenycmoTpeHHoro B OcobeHHom
4acTWn COOTBETCTBYIOLLEro KoAeKca).

Kak npasunio, npoTmeopeyaT npeanncaHnsam
obuien HopMbl (HOPMbI-NPUHLKMA).

MocnencTBuma, Kak Npasuio, B (popMe 0TKa3a B
3awuTe npasa, nweHnn npasa. Kak OTBeTCTBEHHOCTb, KakK Npasunso, B
NCKJ0YEeHMEe - B (pOpMe BO3/10XKEHNSA hbopme BO3510XKEeHUS 0653aHHOCTW.
0053aHHOCTN BO3MECTUTb NMPUYNHEHHbIN Bpen.

C y4éTOM pa3nmyuin B Npu3Hakax NpMxXoauT K BbIBOAY, YTO OCHOBaHUA ON1A
OTOXXAECTBJIEHNA 3TUX ABYX MOHATUA HET 1 NpegnaraeT nofj 3noynotpebneHnem
npaBoOM NOHUMaTb «AesHNe YNPaBOMOYeHHOro nmua B hopmMme AeNnCTBUA Nau
be3pnencTema No peanusaumm NnpuHagnexauiero eMy cybbeKkTMBHOro npasa,
coBeplUaeMoe B paMKax npenocTaB/ieHHbIX 3aKOHOM BO3MOXXHOCTEN, pe3y/ibTaThbl
KOTOPOro BbIXOAAT 3@ YCTaHOBJ/IEHHbIE Npeesibl OCYLEeCTB/eHNS NpaBa no npuynHe
HamMepeHUs yrnpaBoOMOYeHHOro cybbekTa NpuYnHnTbL Bpea n (Mnm) o6 beKTUBHOIO
NPUYNHEHNA BpeLa npaBaM N 3aKOHHbIM MHTepecam APYrux nnmu»[77].

He BCce pa3gensoT No3uumio aBTopa, MHOro MHeHus npungep>xmeatotca 0.Cagumkos, M.
N36pexT[78].

B paMkax HacTosiuen paboTbl Mbl pacCMaTpUBaEM 310yrnoTpebieHne NpaBoM Kak
HEerNpaBOMEPHbIN PUANYECKUI PaAKT, MNOKa He NMoJIyHYUBLUMA 0QHO3HAYHOIO TOJIKOBAHMUS
B lOPUANYECKON NnTepaType.

tOpnandeckme akTbl - COBbITUA. [TOMUMO tOPNONYECKNX (PAaKTOB, 3aBUCALLNX OT BOAM
noaen B TOM WK MHOW CTeneHun (CAeNoK, akToB roCcyAapCTBEHHbIX OPraHOB N OPraHoB
MeCTHOro caMoynpaBJ/ieHUs, HanpaBJIEHHbIX HA BO3HUKHOBEHME IFPpaXKA4aHCKUX Npas u
ob6sa3aHHOCTeN, cyaebHbiX pelweHnin, puanYeCcknx NoCTyrnKoB, HEMPaBOMEPHbIX
OEencTBMn) ocobyto rpynny COCTaBAAKT COObITUA - XXNU3HEHHbIe 06CTOATENbCTBA, C
KOTOPbIMM 3aKOH WX MHOW NMPaBOBON aKT CBA3bIBAET HACTYMJIeHNE rpa>KaaHCcKo-
NMpPaBoOBbIX NOCAEeACTBUN, HO KOTOPbIE MPONUCXOLAT HE3aBUCUMO OT BOJIN NOAEN[79].

CobbITna ocTaloTCA HE3aBUCUMbIMM OT BOJIN JIIOAEN U B TeX cnydadXx, Korga OHu Oblnn
Bbi3BaHbl 4ENCTBUAMU YEsIOBEKA. Hanpmmep, CMEePTb MOXET HaCTYMNUTb KaK BCJieacTBue



€CTEeCTBEHHbIX MPUYUH (HanpumMep, CTAapoCTn), Tak U B pe3yibTaTe NPUYNHEHNSA TPABMBbI,
HEeCOBMECTUMOW C XN3HbtO. Bo BTOpoM cnyvyae cMepTb ByaeT TakXke cobblTUeEM, Tak Kak
nocsie MPUYNHEHNs TPaBMbl CUTYaLIUS BbIXOAUT U3-Mo4 KOHTPONA YyenoBeka. MaBoaok
MOXXET C/Iy4MTbCS U3-3a NPOPbIBA MJIOTUHbI, KOTOPYIO HeEbpe)xHo ykpenunun. OaHako
nocsie NpopbIiBa CUTyaLNsa BIXOAUT N3-NOM KOHTPOJS YenoBeka 1 npmuobpeTtaeT
NPU3HaKK IOpUaANYEecKoro dakTa - cobbiTus.

CobbITuSA, He 3aBuUCSALLME OT BOMN NIIOAEN, MPUHATO Ha3biBaTb abCONOTHbIMU. B oThanyme
OT HUX cobbITNSA, BbI3BaHHbLIE MOBEeAEHNEM J1I0AEN, HAa3biBAlOT B TEOPUW NMpaBa
OTHOCUTEeNbHbIMU. [paBoOBLIE MOC/IEACTBUA MOPOXKOATCA U TEMU, U OPYTrUMN.
Hanpumep, B csiydae CMepTU YesioBeEKA BO3HMKAET Lesibll KOMIMJIEKC HE NMEBLLUMNX MeCTOo
paHee NpaBOOTHOLWEHUN. B YacTHOCTK, HacnencTBeHHoe. OgHako, ecnu KTo-1nbo ns
Yyncsa HacneaHUKOB CBOUMM YMbILWIEHHBbIMW MPOTUBOMNPABHLIMU AENCTBUAMMU
(HanpuMep, NPUYNHEHNEM CMEpPTK) cnocobCTBOBAI MPU3BAHMIO €ro K Hac/1e40BaHNIO, OH
rno npasunam cT. 1117 MK PO, asnaeTca He4OCTONHbIM HAaCNeAHUKOM N He HacneayeT HU
Mo 3aKOHY, HN MO 3aBeLlaHunIo.

Ob6bI4HO Mo tpUANYEeCKUMIN COBbITUAMU MOHUMAOTCA ABJIEHNS NMPUPOLbI - CTUXUNHbIE
bencTeng (3emMneTpsceHns, HaBoOAHEHUSA, CX04 IAaBUH, LWYHaMW, yparaHbl, yaap MOJIHUN,
rpanobuTum n 1. n.). 3TN ob6cToATENBCTBA BEeccnopHO ABNATCA abCOMOTHLIMMN
CobbITUAMN HENPEOLAONMON CUbl B CMbIC/ie €T.401 TK PO, KoTopasa packpbiBaeT
MOHATNE HENPEOAOSIMMON CUJIbI KaK «4Ype3Bbl4allHOro N HenpeaoTBPaTUMOro npu
OAHHbIX YCNOBUAX 06CTOATENbCTBA».

CobbITUAMKU, C KOTOPbIMU, B HaCTHOCTHK, CT. 401 T'K P® cBA3bIBaeT HaCTynJeHne
rpa>kKAaHCKO-MpPaBOBbIX MOC/eACTBUN B BUAE 0CBODOXXAEHMA OT OTBETCTBEHHOCTMU 3a
HencnoJsIHeHNe NIN HeHaaeXallee NCMoJsiIHeHne obsa3aTenbCTB B Cpeae
npeonpuHNMaTENbCKON AEeATENbHOCTU, MOrYT BbiTb HE TOJIbKO CTUXNIHbIE ABJIEHNS, HO
N Ype3BblHalHble HENpeaoTBpPaTUMbIE MPU OaHHbIX YCN0BUAX 06CTOATENLCTBA,
obycnosneHHble noBegeHnem noaen. Poxxkosa M.A. Bcnep 3a Po3eHbeprom M.T. ¢
y4€TOM BblpaboTaHHbLIX B MMPOBOW NMpakTUKe NOAX0O0B K onpeneneHuto opc-
Ma>KOPHbIX 0BCTOATENBCTB K TAKOBbIM OTHOCAT Cleaylolune:

e 06bABNEHHAa M HeobbABNEHHAsA BOMHA, Fpa)KAaHCKasa BOWHa, becnopsagku n
peBOJIIOLNN, aKTbl MMpaTCTBa, caboTax;

e CTUXUNHbIe 6eacTBMSA, yparaHbl, LNKJIOHbI, 3eMeTPACEHNS, LLyHaMun, HaBOAHEHUS,
pa3pyLlleHnsa B pesysibTaTe MOJIHUNY;

e B3pbIBbl, MOXapbl, Pa3pyLeHns MallnH, 3aBOA0B M JI0ObLIX YCTAaHOBOK;



e 601MKOTbI, 3a6acTOBKN N NOKayThl B 1tobort popme, 3amenneHmne paboTbl, 3aHATHE
npeanpuaTun UIn nx NOMeLLEHN, OCTAaHOBKM B paboTe, nponcxoasuime Ha
npeonpuaTUN CTOPOHLI, KOTopas NpocuT 06 0cBOBOXKOEHUN OT OTBETCTBEHHOCTN;

e [1ECTBUSA BJIACTEN, 3aKOHHbIE UJIN HE3AKOHHbIE[80].

Cnepnyet cornacutbcs € BoiBogamm A. C. KanropofoBon, KoTopas ropuT 0 TOM, 4TO Npu
KBa/IMPNKaLMM aKTa rocyaapCTBEHHOr0 opraHa B Ka4yecTBe HeNnpeoao0/IMMON CUJbI
HeNb39 pacCMaTpMBaTb 3aKOHHOCTb WUJIN HE3AKOHHOCTb 3TOIN0 akTa Kak ornpeaensiowmmn
hakTop. MIHbIMK C/I0BaMK, BHE 3aBUCMMOCTM OT TOro, ABNSAETCHA BbIHECEHHbIN aKT
3aKOHHbLIM NI HE3aKOHHbLIM, B TOM C/ly4ae, eC/in OH NMpenaTCTBYeT UCMOJIHEHUIO
obsa3aTenbCTBa, OH O0J/HKEH pacCMaTpUBaATLCA KaK AeNCTBUE HENPEOJ0/IMMON CUbI;
MHOW noaxon He byneT CoOOTBETCTBOBATb NosioXKeHnsam n.3 cT. 401 TK PO,
ncyepnoliBatoLle yCTaHaB/IMBAOLWEro NpPmu3Hakm, KOTopble B COBOKYMHOCTU onpenensoT
Henpeono/IMMYo CUy[81].

K NoHATUIO «lopmnanyeckoe cobbiTne» nnu «HerpeonoInMMasa Cisia» HenpnMeHNMo
NMOHATUNE NMPaBOMEPHOCTU UJIN HEMPaABOMEPHOCTU, NMOCKOJIbKY C NMO3NLUNN HOPMbI MNMpaBa
MOXXeT BbITb OLLeHEHO NoBeAeHNe YenoBeKa, a He 06CToATEeNbCTBO OT HEro He
3aBucsLlee.

OcobbiM cobbiTneM aBnsieTca HacTynaeHne, nMbo ncrteyeHmne Cpoka.

MpaBoBas NPUPOAa CPoKa MOXET ObITb PAaCKpbITa TOJIbKO MPU COOTHECEHWUN €ro C BoJiel
4yesioBeKa. OTO MNO3BOJIET YBUIETb CPOK C ABYX CTOPOH:

e CybbekTMBHOM, MoapasymMeBatollen cBobogHOe ero ycTaHoOBAEHUE, MPOAsIeHME,
BOCCTaHoOBNeHMe, cobnogeHmne 4en0BeEKOM (TO eCTb 3aBUCMMOCTb OT YEI0BEYECKOWN
BOJIM), N C 3TON TOYKWN 3pPEHNA OH NpeacTaBageT cobon opuandyecknin akT;

e 00BbEKTMBHON, NpeagyCcMaTpuBalOLWLEN ero HacTynJeHne BHe 3aBUCMMOCTW OT BOJIN
4yesnloBeKa, M C ero TOYKK 3peHMs OH BCerpa topmngmnyeckoe coboitume.

HacTynneHue cpoka - 06bekTuBHOE 06CTOATENLCTBO, HE 3aBUCSLLLEE OT BOJIN YENOBEKA,
N UMEHHO HacTynJaeHMne CpoKa (CaMOCTOATENbHO UM B IOPUONYECKOM COCTaBE), a He ero
TeyeHne, MOXKeT BJleYb 3a COO0OMN BO3HUKHOBEHMNE IOPUANYECKNUX NOCAEenCTBUNA.

Hanpumep, npu HacTynJeHUN CPoKa NCNoNIHEHUS 06s3aTenbCTBa Mo AOroBopy
o6si3aHHasa CTOpPOHa A0JIXXHa nepenaTh, OTFPY3UTb TOBAP, OKa3aTb YCAYry, BbIMNOJAHUTb
paboTy B Te4yeHne oroBOpEHHOro BpemMeHun. Ecnm oHa aToro He genaeT, UMeeT MecTo
NpPOTMBOMNPABHOE NoBeAeHME C €€ CTOPOHbI. HapyLualTca yCcoBUS OrOBOPa, @ UMEHHO,
CPOK ero UCroJIHeHUNs[82].



NcTevyeHne cpoKOB B AOroBOpE NOCTaBKM AAET NMpaBo yrNpPaBOMOYEHHOMY MLy
O0TKa3aTbCA OT UCMOJIHEHNSA OOroBOpa B OAHOCTOPOHHEM nopsnke (cT. 523 TK PO).

NcTevyeHne cpoka NCKOBOM JABHOCTU ABAAETCA CaMOCTOSATESIbHbIM OCHOBaHUEM O/14
OTKa3a B UCKEe Mo 3a8BJIEHNIO CTOPOHbI (C€T.199 K PO).

NcTevyeHne rapaHTUMHOIO CpOKa UCKDYaeT rapaHTUnHbIe oba3aTenbCTBa NpoaasLa
(cT.471 TK PD).

B 'K PO conepxunTcsa psg cTaTen, KOTOpble NpaBoBblie NOC/eAcTBUA, 06bIYHO
HeraTuBHbIe, yCTaHaB/IMBAlOT MMEHHO C UCTeYEeHNEM CPOKOBI[83].

Takum obpa3oMm, NpaBoBble NMOC/eACTBUS 3aKOH CBA3bIBaeT MbB0O C HAaCTynJIeHNEM CPOKa
(Ha4YanbHbIM, NPOMEXXYTOYHbIM) NMM6O C ero ncrtevyeHmeM. NoCcKoNbKY HaCTyMJIEHNE U
NCTevYeHne CpoKa He NMoaBaCcTHO BoJie CybbeKkTa, NMPUHATO KBaanpuumnposaTb 3TH
obcToaTenbCcTBa Kak cobbITUSA.

3. Opuaunyeckum CoCTaB M ero Buabl

3.1.NMoHATHE U copep>XaHue IpuandYecKoro cocrtaBsa

Bo3HVMKHOBEHNE, N3MeHeHne NN NpekpaLieHne rpa>K4aHCcKoro npaBooOTHOLWEHNA 3aKOH
HepeOKo CBA3blBae€T He C OOHUM obCcToATENBCTBOM, C COBOKYIMHOCTbIO Opnaon4ecknx
(paKTOB, Ha3blBAeMOM KPUONYECKNM COCTaBOM.

KOpungundecknin coctas, no MHeHUto Anekceesa C.C., - 3To «CUCTeEMa OPNLNYECKNX
hakToB, HeEOOXOAMMasa ANs HACTYNNEHNA IOPULNYECKUX MOCNeACTBUN (BO3HUKHOBEHNS,
N3MEeHeHUs, NpekKpaLlleHne NnpaBooTHOLWEeHNN)»[84]. bonee YeTkoe noHATME
lopnanyeckoro coctaBa gaHo B pabote Po)xxkoBon M.A.[85], KOTOpasa Nog lopuan4yeckmnm
COCTaBOM MOHMMAET CoYeTaHMe puan4ecknx pakTos, B CUY HOPMbI NpaBa
HeobXxoAMMBbIX O/ HACTYMJEeHUSA PUANYeCKNUX nocnencTeun.

B KypcoBoin paboTe ncrnosb3oBaH TEPMUH «IOPUANYECKNI COCTaB» BMECTO 06bIYHO
ynotpebnsemMoro «akTU4eCcknin CocTaB» B CBA3MN C TEM, YTO MOCNEAHUN TEPMUH He
MOXXKET pacCMaTpPMBATbCS KaK MPaBUIbHO OTParkatoLLnA BKJaAblIBAEMOE B HErO
cozep)xaHue.



Be3ycnoBHOM nNoanep>XKn 3acny>XmBaeT To4ka 3peHunsa KpacaB4mkoBa O.A., KOTOPbIA MO
3TOMYy nosoay nucan: «floa hakTnYecknm pasymeeTcs To, 4HTO HEe MMeeT 3Ha4YeHusa ans
npasa. lMoa lpnanvyecknm »e rnoHMMaeTCcsa caMas CyWHOCTb, MUCXoAs U3 KOTOPOW Ha
OCHOBE 3aKOHa O0J/1XKeH BbiTb peLleH Crnop O NpaBe rpa)kaaHckoM. Korga roBopsT, 4TO
daKT IOPUANYECKUIA, @ COCTaB - (haKTUYECKNI, TO CO34aEeTCHA HEMpPaBUIbHOE
npeacTtaBneHne, aKobbl 3Ha4YEHNE NMMEET TOJIbKO OTAESIbHbLIN OpUnaNYecKUn hakT, a
COBOKYMHOCTb - topuanyeckn 6espasnmyHa, oHa HOCUT paKTUYeCKUn xapakTtep. B
OenCcTBUTENbLHOCTU (haKT obpeTaeT CBOK LPUANYECKYIO OLEHKY (MOCKOJIbKY OH He
AB/IAETCA CaMOCTOATE/IbHbIM), HaX0AsCb B onpeaesieHHOM COCTaBe, KOTOPbIN U
nopoXXaaeT lpuandyeckme NnocneacTems, To eCTb B OPUANYHECKOM COCTaBE»[86].

[1OBOJZILHO YacTO HOMbI NpaBa NpeagycMaTpPUBaAOT CUTyaunUmn, KOrga HacTynaeHune
eAVHNYHOro obCcToATEeNbCTBA NPU3HAETCHA HEOOCTATOYHbLIM /19 BO3HUKHOBEHUS
nocnencTemin. Hanpumep, onsa nepexoda npaBa COOBCTBEHHOCTM Ha 0O6beEKT
HeOBVMXMMOCTM OT OLHOIr0 Nnua K ApyromMy (To eCTb NpekpaLlleHns rnpasa
COBCTBEHHOCTN Ha UMYLLLECTBO Y O4HOM0 /i@ U BOSHUKHOBEHUSA NpaBa cCO6CTBEHHOCTH
Ha 3TO MMYLLECTBO Yy APYroro mua) HeAoCTaTO4YHO COBEPLUEHUSA CAENKN KYNJu-
npoaaxu, Heobxognma eule rocygapcTBeHHasa permctpaumsa (n. 1 ct. 551 'K PO). To
€CTb B HEKOTOPLIX C/ly4assX HOpMa npasa TpebyeT COBOKYMHOCTN HECKOJIbKUX
06CTOATENLCTB, KaXKAbIM U3 2/IEMEHTOB KOTOPOWN ABMSETCSA «CTYNEHbKOW» K HAaKOMJIEHMIO
BCero cocTasa.

CocTaB sIBISIeTCS1 COBOKYMHOCTbIO OTAEJIbHbIX IOPpUANYecKnX PakToB, KaXkablil 13
KOTOPbIX B MHbIX C/ly4asax Mor Obl BbICTYNaTb B Ka4eCTBe CaMOCTOSATENbHOIO
topuanyeckoro akTag7]. Tak, B yKasaHHOM rpumepe (npu yCcnoBumn, 4To 06 bekTom
ABNAETCSA ABUXMMOE UMYLLIECTBO) cAesiKa Kyrnun-npoaaku cama no cebe snevetr
nepexoj rpas Ha UMYLLECTBO. TO eCTb BXOASLMM B OPUANYECKUIA COCTAB 3/1EMEHTAM -
topuanveckmum haktaM - NpUCyLLe CBONCTBO aBTOHOMHOCTMW MO OTHOLLEHWIO APYT K

Apyry.

Hopma npaBa, Kak abcTpakTHaa MoAesib COBOKYMHOCTU 0O6CTOATENbCTB, CBA3bIBAET C
HaCTynJeHMeM BCEN 3TON COBOKYMHOCTW onpenesieHHble nocnenctensa. OCobeHHOCThIo
IOPUANYECKOro COCTaBa SABAAETCH TO, YTO A1 HACTYMAEeHNAa HeOBX0AMMbIX LOPNONYECKNX
nocnencTBUA HY>)XKEH He OAUH lopuanYecknin PakT, a MMEHHO COBOKYMHOCTb
topuandecknx akTos. MNpu 3TOM topnandeckme akTbl, NpM3BaHHble obpa3oBaTb
IOPUANYECKUA COCTaB, HECKOJIbKO OrpaHU4YMBalOTCs B CBOEN «aBTOHOMHOCTU», HO
BCTYMJIEHME B OPUANYECKN COCTaB He NMWAaeT UX 3TOro CBONCTBa Boobue.



NMOCKOJIbKY IOPNONYECKNIA COCTaB MOXKET BbiTb 06pa3oBaH CoOYETaHNEM
CaMOCTOSATEsNIbHbIX OPNONYECKNX PaKTOB, MHOr4a 3TO Bbl3blBAET CJIOXKHOCTb
OTrpaHNYeHnsa CcoCcTaBa IOPNONYECKOro pakTa OoT IopnanNyeckoro coctasa.

Ncxoaa n3 NOHATMSA IOPUANYECKOr0o COCTaBa Kak CoOYeTaHMSA IOpUANYeCcKnX hakToB, B
CUy HOPMbI NpaBa HeEOBXOAUMbIX 418 HACTYNJAEHUS IOPUONYECKUX MOCAeACTBUNA, MOXXHO
rOBOPUTbL O TOM, YTO B IOPNONYECKNIA COCTAB BXOOASAT CAaMOCTOATESIbHbIE LOpUANYECKmNe
hakTbl (CO BCEMU OTAIMYAOLWMMN NX MPU3HAKaMK, CBONCTBaMU, Ka4eCTBaMMu,
OTHOCSALMMUCSA K CaMOMYy 0B6CToATeNnbCTBY, ero cybbekTtam nam obbekTy).

FOpnandeckmnnm coctas, Takmum obpasom, asnseTcs bonee «kpynHbiM obpa3oBaHnemM»,
KOTOpbIN 06beanHseT B cebe HECKOJIbKO peasibHbIX XXN3HEHHbIX 0O6CTOATENbCTB
(topngnyeckmnx GakToB), KaXkK4oe U3 KOTOPbIX AOJIXKHO OTBeYaTb TpeboBaHUAM,
YCTaHOBJIEHHbIM B OTHOLUEHNN ero HoOpMoW npasa. KOpnon4eckmnim coctas BKJIOHAET B
cebsa nBa 1 6bonee pnam4ecknx GakToB.

CyuwiecTByeT MHeHMe 0 TOM, 4YTO B Ka4yeCTBe 3JIeMEeHTOB IOPUANYECKOro CoOCTaBa MOXeT
BbICTYNaTb HE TOJIbKO IOPUONYECKNN PaKT, HO TaKXe U oTAesIbHOe NPaBOOTHOLLEHMe.
Tak, onmpascb Ha NpUMep 3aJ710roBbIX OTHOLLUEHU, KOTOPble AJ19 CBOEro BO3HUKHOBEHUSA
TpebyloT He TOJ/IbKO 3aKJIlDYEHUS 3a/10r0BOV CAEJIKU, HO U NpaBa COOCTBEHHOCTU Y O4HON
n3 ctopoH gorosopa, O.C. Nodhde coenan BoiIBOA O TOM, YTO B Ka4YeCTBE HOPUANYECKUNX
(haKTOB MOryT BbICTYNaTb «CaMUu rpa>kgaHCKue rnpasa v NpaBoOTHOLIEHNSA»[88]. MOXXHO
BCTPETUTb U YTBEPXOEHUA O TOM, 4TO B MEXaHMU3Me MNPaBOBOro peryamposaHus
opnanyeckme pakTbl N MPABOOTHOLWIEHUSA «MOryT "MeHATbCA MecTaMun", To eCTb
NMPaBOOTHOLUEHUSA CMOCOBHbI BbICTYNaTb B POV OPUANYECKNX (DaKTOB»[89].

Po)xxkoBa M.A. yKa3aHHYIO TOYKY 3pEHUSA CYUTAeT HeBepHON. 10 ee MHEHUIo
rpa>kgaHCKoe NpaBOOTHOLLUEHNE He MOXEeT pacCMaTPUBaTbCA B Ka4yeCTBe IOpnanyeckoro
haKTa, «MOCKOJIbKY CaMO OHO He NMopoXAaeT pnanvyeckmux nocneacTsmn U N1ullb B
HEeKOTOopbIX c/lydasax npeacTasnseT cobonr obLLYyO NpeanochblIKy HAaCTYMJaeHUs
IOpUANYECKUX NOCeaACcTBUN»[90].

B o6boCcHOBaHMe CBOEro yTBep>X4eHUs, OHa oNupaeTcsa Ha yMO3akJtyYeHns KevyekbsHa
C.®., MO MHEHWNIO KOTOPOro «0TOXKAEeCTBJIeHNEe Iopnanvecknx pakTos CO BCEM
KOMMJIEKCOM 0BCTOATENLCTB, MPeayCMOTPEHHbIX U NpejnonaraemMbix rMnoTe3omn
NpPaBoOBOWN HOPMbI, HENPaBUbLHO. [IpaBo COBCTBEHHOCTU ABASETCHA NPennoChiIKOn
[0roBopa 3ajora, Ho lpnan4yecknm hakTom, 06CTOATENBCTBOM, C/Iy>XXKALLMM OCHOBAHUEM
O)19 BO3HUKHOBEHWS 3aJi0ra, ABASETCA corsaweHmne CTOpoH 06 yCTaHOB/IEHNM 3aJ10M OBbIX
MPaBOOTHOLLUEHUN»[91].



Bo MHOrmnx cny4asx cywecTtBoBaHMe O4HOMo rpa)K4aHCKOro NpaBooOTHOLWEHUS
OKa3blBaeT HEKOTOPOE BJANAHNE Ha AMHAMUKY Apyroro. [pn 3ToM npaBoOTHOLUEHUE
npeacTtaBnsgeT cobon ogHy M3 obWMX NpennoChbINIOK HAaCTYNNEHNS IOPUONYECKNX
nocnencTBun.

NcakoB B.b., xapakTepu3ysa rpakfaHCcKoe npaBooOTHOLWEHMEe KaK «(PaKT-
NMPaBOOTHOLLUEHME», MPUYNCASAET ero K hakTaM, KoTopble NpeaLlecTBYOT HAaCTYNJIEHNIO
topnanyeckmnx akToB - «IOPUANYHECKUX ycnoBuin». K nocnegHUM OoH OTHOCUT TaKxXe U
«pakTbl, 0b6ycnosaneatoLLne NMPaBoCnocobHOCTb N FpaXkAaHCKOe COCTOsAHNE CyObeKToB
npasa» (3TO, B YHaCTHOCTW, rpa>kgaHCTBO, NOJ1, BO3PacCT, CEMENHOE MNOJI0XKeHue,
obpa3oBaHue). Pazgensas opungnyeckne pakTbl U «lOpUanveckune ycrioBusa», oH
dhopMynmpyeT HECKOJIbKO pa3rpaHNYnNTENIbHbIX MPU3HAKOB OH AeNaeT BbIBOA O TOM, 4TO
B OQHMNX NPABOOTHOLLUEHUSAX XXN3HEHHblIe 06CTOATENLCTBA MOryT ObITh OPUANYECKMMN
hakTaMu, a B APYrux, «CBA3aHHbIX C MEPBbIMU, - OHN NPOABAAIOT cebsa Kak opuanyeckme
(HOpMaTUBHbIE) YC/IOBUA»[92].

Paspgenssa no3uuunio Poxxkoson M.A. 0 TOM, 4YTO NPaABOOTHOLWLEHNE IOPUONYECKUM (PAaKTOM
ObITb HE MOXKET, a ABNAETCA B psaae cnydvaeB obuien npeanochbiyiKkon Aas BOSHUKHOBEHUS
OPYroro NpaBoOOTHOLLUEHNSA, BOSHUKAIOLWEro N3 CJIOXKHOIMO IOpnUaAnYeCcKoro coctaBa
CYMTAEM YMECTHbIM KOPOTKO OXapakKTepun3oBaTb 0bwme npeanocbi/IKu HaCTynaeHns
OpNaNYecKnx NoCNeacTBnUn, KOTOPbIE B OPUANYECKON NuTepaType Yauwe obo3HavatoTcs
KaK topnanyeckume ycnosmsa BO3SHUKHOBEHNSA, U3MEHEHUA NN NpeKpalleHus
NMPaBoOOTHOLIEHUSA. B KavyecTBe lopuanvecknx yCciaoBmuin B Hay4HoOM nutepaType
BbloenseTcsa NpaBoCybbEeKTHOCTD.

XOoTS opuanyeckme ycaoBusa He BKJIHOYAOTCS B lOPUANYECKUI COCTAB, OHU BMecCTe C
lopuaNYeCcKUM COCTaBoM 06pa3ytoT obLLyo rpynny - puanyeckne rnpeanochbisiku,
NopoXXAatoLine NPaBoOTHOLLEHUS.

YCNnoBus HaCTYyMJeHUs lpuanyeckmux nocneacTemm npeactaBnsaoT cobonm Takmne
NMpaBOBbIE AABJIEHUS, KOTOPbIE NPU3HAOTCA HoOpMaMu npaBa obwmmm (n obasaTenbHbIMK)
KOMMOHEHTaMMN ONa HAaCTYyMNJIEHUS BCAKUX IOPUANYECKUX nocneacTteun. Ecnm aTo
nponcxoanT B chepe rpaKaaHCKnUX NMPaBOOTHOLLEHWI, YKa3aHne Ha Heob6xoanmMocCTb
TaKon NpeanocCbi/IKKU Kak Bbl BBIHOCUTCSH 3a CKOBKU 1 COAEPXNTCA B 0OLLEn YacTu
rpa>kKAaHCKOro npaBa (rmnote3bl HOPM NpaBa, Tpebywuwwme nx cobnogeHns, odblI4HO
NMeHYoTCa obLwmrmn).

MpennochiIKON HAaCTYMNJIEHNSA BCAKNX IOPUAMNYECKUX MOCIEACTBUN ABNAETCA
npaBoCcybbLEKTHOCTb, KOTOpas obbegnHAET NpPaBocnocobHOCTb N AeecrnocobHOCTbL[93].



Bxoasuwasa B COCTaB NMpPaBoOCyObEKTHOCTM NPaBOCNOCOBHOCTL onpefeneHa B
pa>kgaHCKOM Koaekce Poccunckonm degepaunm Kak cnocobHOCTb MMEeTb rpakgaHCcKue
npaea 1 HecTn obsAazaHHOCTM (N. 1 cT. 17 TK P®). NMpaBoCnocobHOCTb He ABAAETCS
CybbeKkTMBHbLIM NPaBoOM, 3TO NMPM3HaBaeMasa 3aKOHOM lopuanYeckas cnocobHOCTb unL,
onpefensoLlas Kpyr CybbeKTUBHbIX NMpaB, KOTopble MOryT 6bITb B 0611afaHUmM aHHOIo
cybbekTa, n 0b6s93aHHOCTEN, KOTOPbIE MOTYT BbITb Ha HEIO BO3JI0XKEHbI.
MpaBocnocobHOCTb HE MOXKET caMa no cebe HagennTb NLO rpaXKa4aHCKUMM NpaBaMm 1
0683aHHOCTSAMIN - OHa NNLWb CO3[aeT IPUANYECKYIO BO3MOXXHOCTb A5 obnagaHnusa nmn
[94]. BchencTBme 3TOro NpaBoCnoCObHOCTL BbICTYMaeT B BUAE obuien opnanyeckon
OCHOBbI, KOTOpasa onpegenseT xapaktep n obbeM rpakgaHckux rnpas 1 ob6a3aHHOCTEN
nvd. B oTanyume ot Hee opnandeckme pakTbl - 3TO YaCcTHaga lopuanyeckas oCHOBa
Ka)X[4oro otTaesnbHOro cybbekTuBHOIro rnpaBa n 06493aHHOCTU, UMeLWNXCa y cybbekTa.

NepeyveHb NpaB 1 0693aHHOCTEN, BXOAALLMX B COCTaB NMPaBOCMOCOOHOCTM rpakaaHnHa
rnepeyncneH B ctaTbe 18 K P®. MpaBocnocobHOCTb topuanvyeckmnx nuy onpenesieHa B
CT. 49 TK P®. 1nsa Toro 4tobbl Ntoboe 13 ykasaHHbIX NpaB NMPeBpaTUIOCh B KOHKPETHOE
cybbekTnBHOE NpaBo, HeEOHBX0AMMO HaCTyMNJIeHNne COOTBETCTBYIOLLEr0 IOPUANYECKOr0
hakTa, 1Mbo topnan4ecKkoro coctaBa KOTopbIn (Ha OCHOBE NMPaBoOCNOCObHOCTK) noBneYyeT
3a cob0oi BO3HNKHOBEHNE KOHKPETHOro cybbekTUBHOIoO rnpa.a.

FOpnandeckas BOSMOXXHOCTb UMETb MMYLLLECTBO Ha NpaBe COBCTBEHHOCTU ABNSETCA
obuwen (Heobxogmmon) NpeanocCbLIIKON oNna npuobpeTeHns nmyuiecTsa B COOCTBEHHOCTb.
YypexxaeHue, npaBoCcnocobHOCTb KOTOPOro He BK/OYaeT NpaBo BAaAETb UMYLLLECTBOM
Ha nNpaBe cO6CTBEHHOCTWN, MOXXET BJlafeTb MM Ha Npase ornepaTUBHOIro ynpasseHus (cT.
296 TK P®), a B OTHOLWEHNN O0X040B, MOJIYYEHHbIX B pe3yJsibTaTe OCYyLLeCTBAEHUS
N03BOJIEHHON OEeATENbHOCTU, YYpPEXAEHMNE HadeNleHO TOJ/IbKO NpaBoM
«CaMOCTOSATENIbHOr 0 pacnops>eHus» 3TuMu goxogamu (ct. 298 MK PO).

HeecnocobHOCTb - Apyras cocTaBnsaloLwan NpaBoCcybbLEKTHOCTU - onpegesieHa B CT. 21
'K P® Kak cnocobHOCTb CBOMMU OENCTBUAMU npuobpeTaTb M OCYLLECTBASATb
rpa>kgaHCKme rnpaBa, co3faBaTb Ans cebs rpa>kgaHckne o693aHHOCTU N UCTIOJTHATb UX.
NHbIMN cnoBamun, geecrnocobHOCTb NpeacTaBnsgeT cobon ropnanveckyto cnocobHOCTb L
coBepliaTb Pa3/INYHOro poaa CaMoCTOosTesIbHble OENCTBUSA, BAEKYLLME HAaCTyneHne
topuanyeckmnx nocneactemn. CambiMm N3BECTHLIMN /1IEMEHTAMMN OeeCcrnocobHOCTHM
NPU3HaTCA: CAeNKOCNOoCobHOCTL (lopnanvyeckas cnocobHOCTb CaMOCTOATENIbHOIO
COBEpPLUEHNS COENOK); AENNKTOCNOCOBHOCTD (fopuanyeckas cnocobHOCTb
CaMOCTOSITEJ/IbHO HECTU UMYLLIECTBEHHYO OTBETCTBEHHOCTb 3a MPUYNUHEHHbLIN yLEePO);
BO3MOXXHOCTb OCYLLECTBAATbL NpeanpuHMMaTeNbCKY0 OeATeNbHOCTb[95].



Cama no cebe neecnocobHOCTb TakXXe He MopoXXAaeT A4S UL, FPaXKAaHCKMX MpaB n
06513aHHOCTEN - OHa INLWb CO3JaeT A1 HUX IOPULNYECKYO BO3MOXKHOCTb CBOUMN
AEeNCTBUSAMKN peann3oBaThb NpaBoCnocobHOCTb. Bcneacteue atoro geecnocobHoOCTb
BbICTyNnaeT B Bnae obLien iopnanyeckon oCHOBbI AeATeIbHOCTY L, Mo npnobpeTeHnto
UMW FPpaXKAaHCKMX npaB n 06a3aHHOCTEN, @ TakKXXe N CO34aHUI0 UHbIX IOPUANYEeCKnNX
nocnencTBui. B oTanymne oT Hee opnanyeckme pakTbl - 3TO YaCcTHasA LOpuanYeckas
OCHOBa BO3HMKHOBEHMSA MPaBOBOro pesysbTaTa (HAaCTyNJIEHNS IOPUANYECKMNX
nocnencTeumn).

Hanpumep, cT. 23 T'K PO npepycMaTpmvBaeT, 4TO rpaKgaHWH Brnpase 3aHMMATbCA
npeonpuHNMaTEeNbCKON AeAaTeNbHOCThI0 6e3 obpa3oBaHNS OPUANYECKOro Nmua C
MOMEHTa rocygapCTBEHHOW perncTpaynm B Ka4ecTBe NHONBUAYAIbHOIMO
npegnpuHnMmaTensa. Bcnencrteme 3Toro npegnpuHMMaTesibCkas AeAaTeslbHOCTD,
ocyuwiecTsnssemMas rpax4aHMHOM A0 MOMEHTa Takou rocygapCTBEHHON perncrpaumnm,
coBepllaeTcsa UM 3a npegesiaMn ero 4eecnocobHOCTU, TO eCTb Kak JIMLOM, He
obnagaownm pUANYECKON CMOCOBHOCTbLIO OCYLLECTBAATL TaKy 0eATeNbHOCTb[96].

Taknm obpa3omM, NpaBoCybBLEKTHOCTb eCTb 00LWasn Nnpeanocbisika HaCTYNJIEHUSA BCAKNX
lopnanyeckmnx NoCNeacTBmn, Toraa Kak opuandeckuin hakT - Bcerga 4actHas
(KOHKpeTHasa) OCHOBa HACTYyMNJIEHMNSA 3TUX NOCNenCTBUNA.

He BCe aBTOpbLI, UccieaoBaBLume npobseMy MexaHn3Ma NPaBoOBOro PerynpoBaHns u
MecCTa lopuanyecknx pakToB B HEM, paCcCMaTPUBAOT HOPMY MpaBa B Ka4YecTBe YCJI0BUS
HaCTYMJIEHNS IPUANYECKUX NOCNEACTBUIN, XOTS POJib NPABO HOPMbl HUKEM HE
UrHopupyeTcs.

Po)xxkoBa M.A. HOpMy NpaBa npu3HaeT nepson obuien NpPeanocbISIKON HACTYMNJeHNs
BCAKUX IOPNONYECKNX NOCNefCTBUN, NOCKO/IbKY HOpMa MNpaBa yCcTaHaB/MBaeT NPaBOBYIO
Mogenb obcToATeNbCTBA N NpeAyCMaTpPUBaET NOCAeACTBUS ero HacTynaeHus
(HanpuMep, BO3HUKHOBEHME rPa>KgaHCKOro nNpaBoOOTHOLLUEHUSA UIN OTAE/IbHbIX
cybbekTnBHbIX Npas 1 ob6a3aHHocTen nnMbo, HaNpPoTKB, NpPeKpaLleHne BCero
rpa>K4aHCKOro npaBoOOTHOLLEHWSA B LLeJIOM UJIN HEKOTOPbIX CYyOBbEeKTUBHbIX MpaB 1
obsazaHHOCTEN n T.4.).

HopMa npaBa He MOXET, MUHYS lopuaAnYeckmne akTbl, HageanTb CybbeKTOB NpaBaMu u
ob6a3aHHOCTAMMK, 0CcBOBOANTL OT 06A3aHHOCTM U T.M. - OHa TOJIbKO IOPNANYECKN CO3aaeT
BO3MOXXHOCTb HAaCTYMNJIeHUs Kakux-nmbo nocneancTBuin, ykasbiBas Ha Te YCJI0BUSA, NpU
KOTOPbIX 3TN NOCNEeACTBUA MOIYT BO3HUKHYTb. IMeHHO B cuny 3Toro Poxxkoa M.A.
HOPMY NpaBa paccMaTpuBaET B KadyecTBe obLlen NnpeanocbiIKN HAacTynieHns



IOpPUANYECKUX NOC/IeACTBUN, @ opUANYeCcKUin PakT - B Ka4eCTBe YaCTHOW (KOHKpeTHOWN)
OCHOBbl HACTYMJIEHNA IOPULANYECKUX MOCNeACTBUN[I7].

Bo3pa>KeH|/||7| nosnmund aBTopa OTHOCUTEJIbHO }OpI/I,EI,I/ILIECKOVI 3HA4YNMOCTUN N MECTa HOPMbI
npaBa B MeXaHU3ME MNMpaBoOBOIro peryJimposaHma He Bbi3blBaeT.

3.2.Buabl opuanyecKux coctaBoB

FOpnanyeckme cocTaBbl, C KOTOPbIMU 3aKOH CBA3bIBA€T BO3SHUKHOBEHME, N3MEHEHME 1
npekpaLlleHne rpa>xaaHckmx npas n 06893aHHOCTEN, MHOMO4YMUCIEHHbBI U HEOAHOPOOHbI. B
Teopun ux NoapasaenstoT Ha rpynnbl N0 Pa3/INYHbIM MPU3HaKaM.

Mo XxapakTepy CBA3MN 3/1IEMEHTOB (paKTMYECKME COCTaBbl Pa3INyaloTCsa Ha:
a) NpocCThble;
0) CNoXXHbIE;

B) CMellaHHblIe[98].

MpocTble (cBOBOAHBbIE) - 3TO KOMMJIEKCHI (DAaKTOB, MEXAY KOTOPbIMU CyLLL,eCTBYeT
cBoboaHas, He )XeCTKas CBA3b: (DaKTbl B COCTaBe MOy HakanimeBaTbCs B JIIO6OM
nopsifike, BaXKHO /INLLb, YTOObI B HEKOTOPbLIN MOMEHT OHW OKa3aJInCb BCe BMecCTe. Tak, B
COOTBETCTBUMU C HacTaMMN 1 1 2 ctaTbn 202 N'K PO npnoctaHoBNEeHME TeYeHUA CPOKa
NCKOBOW OaBHOCTM HaAcTymnmaeT B CUY chefylowero Komnaekca gakTos (Npmnyem
coBepLUeHHO 6e3pa3/INyHO, B KAKOM NOpsiAKe OHW HaKanJnBaJNCb): HaXoXXAeHne nctua
NN OTBETYMKA B COCTaBE BOOPYXXEHHbLIX CUJ1 MJIOC NepeBefeHne 3TUX CUJl Ha BOEHHOoe
MoJsIoXKeHne McC Te4yeHne nocaefHnX LWecTn MecsaueB CpOKa NMCKOBOMN OABHOCTN.
OCHOBHOW MPUYMNHOW CyLLEeCTBOBaAHMNA TaKMX COCTABOB ABNAETCS Pa3HOPOOHOCTb (DaKTOB.
MpoMeXXyTo4YHble NOCNEeACTBMA HAaCTYNMBLUEN YaCTU COCTaBa 340eCb MUHMMAJIbHbIE: OHU
3aKJ1l04alTCA, KakK NpaBnao, B BO3HUKHOBEHUN BO3MOXXHOCTU-MPEANOChIIKN
(conpoBoXXOaemon B psfe cly4aeB COCTOAHUEM IOPUANYECKON CBA3AHHOCTN),
obycnoBnmsatoLen Nnpu HacTynJaeHnn B byayuwieMm gpyrnx gakToB BOSHUKHOBEHNE MHbIX
NMpaBOBbIX NOCAEeACTBUMN.

Cno>xHble (CBsAI3aHHbIe) - 3TO CUCTEMbl PAaKTOB, MeXAY KOTOPbIMU CYLLECTBYIOT
nocnenoBaTesnibHasg 06yC/I0BNEHHOCTb, XXeCTKas 3aBMCUMOCTb: (PaKTbl B COCTaBe
OOJIKHbI HaKanJnmBaTbCsA B XXECTKOM, CTPOro onpenesieHHoM nopsgke. 34ecb 3/1€MEHThI
CoCTaBa AOJIKHbI C/liefoBaTb OAWH 3@ APYrMM B CTPOron, yCTaHOBJIEHHOW HOpMaMu



rnocsieoBaTesSIbHOCTU, MpUYeM HacTynmBLLUAsA YaCTb COCTaBa, Kak NpaBu/io, OTKPbIBaeT
Bbosiee 3HauYMTENbHbIE, YEM B MPELIECTBYIOLWEM Clly4ae, lopnanyeckme BO3MOXKHOCTH,
COCTOSLLME B BOSHUKHOBEHUWN CEeKYHAAPHOro (npasoobpa3oBaTesibHOr0) NPaBoMOYuUS.
Tak, B COOTBETCTBUN €O CT. 238 K P® npaBo cO6CTBEHHOCTU NMLLIA Ha NMYLLIECTBO,
KOTOpOEe 0Ka3aJioCb Y Hero rno 0OCHOBaHWAM, O0MyCKaeMblM 3aKOHOM, OJHAaKO He MOXXeT
emMy npuHagnexaTtb (M3baTo n3 obopoTa, orpaHn4eHo B 0bopoTe), NoaNeXxuT
NpeKpaLleHnto B yCTaHOBJIEHHOM 3aKOHOM nopsagke. Takoe nMyLecTBo A0JIXKHO 6bITb
OTYY>XAEHO COBCTBEHHMKOM B TeYeHme roga, ecnm 6onee KOPOTKNIN CPOK HE YCTaHOBJIEH
3aKOHOM.

MpuHYyOUTeNbHOE N3bATUE TaKoro MMyLLecTBa 40MNyCcKaeTCsa NpU HaInYnm cnenyrouimnx
opuand4ecknx oakToB, XKECTKO CBA3aHHbIe MexXay cobon nopaakKomMm nMx BO3HUMKHOBEHWA:

e HEBbIMNOJIHEHNE NTNLOM NMpeanmncaHnsa 06 oTYYXAEHNN TAaKOro MMyLLecTBa
(bespencteuns);

e NCTEYEHME roANYHOIro CPOKa, YCTAHOB/IEHHOI0 A1 OTHY )XAEHUNS UMYLLECTBa
(cobbiTHe);

e cynebHoe pelwieHne o NPUHYANTENbHOW NPOAaXkKe UMYLLIECTBA;

e COEJIKA NO OTYY)XAEHUIO NMYLLLECTBA[99].

CMellaHHble - 3TO cMcTeMa PaKToB, CBA3b MEXAY KOTOPbIMU ABASIETCS YaCTUYHO
cBob60aHON, @ YHAaCTUYHO XKECTKOMN.

Cnepytowas rpynna akTUYeCKMUX COCTAaBOB OTParKaeT BO3MOXXHOCTb (1 Npenensbl)
NHONBUAYAJILHOIO PErynmpoBaHnsa obLLeCTBEHHbIX OTHOLLIEHWN KOMMEeTEHTHbIMU
opraHamu. 3To - AesieHne no cCTeneHn onpeaeneHHOCTU COCTaBOB Ha onpeaesneHHbIe 1
OTHOCUTENbLHO onpeaesieHHble (Mn 6naHkeTHbIe). OHO COOTBETCTBYET OJHOUMEHHOMY
NEeNeHNI0 PUANYECKNX HOPM.

OnpepnenieHHble - 3TO COCTaBbl, BCe 3/1eMEHTbl KOTOPbIX ABAAKTCA B CTPOrOM CMbIC/ie
opungn4ecknmMm gaktaMmm, N BCe HN LEJSINKOM NpenycMoTpeHbl B runoTesax
ropnanvyecknx HOpM.

OTHOCUTENIbHO onpeaesieHHble (bN1laHKeTHbIe) - 3TO COCTaBbl, KOTOPbIE HE MOJIHOCTbIO
npeayCcMoTpEeHbl B IOPUONYECKMX HOPMaX; B HOPME yKa3aHbl INWb hakTu4eckmne
npeanocbiIKN UHOAWBUAYAIbHbIX aKTOB; IOPUCOANKLNOHHBIM XXe opraHam
npenocTaB/fAeTCa BO3MOXKHOCTb B NMopsAgke NHOUBNAYAJIbHOIMO perysnpoBaHns pewaTb
topUaAnNYecKme BONpocChl, OTHOCALLMECS K AAHHbIM NPaBOBbIM NOCNEACTBUAM C YHETOM
KOHKpPEeTHbIX 0bcTosaTenbCcTB Aena. CnegosaTtesibHO, 61aHKeTHbIEe COCTaBbl
XapaKTepusyTCs He TONIbKO TeM, 4TO MO CBOUM UCXOOHbLIM 3/1EMEHTAM OHU



CKNaAbIBalOTCA U3 paKTUYECKNX NPeAnocChIIOK MHAWBUAYANbHbIX aKTOB, HO U TEM, YTO
hakTnyeckne obCcToATENLCTBA, YKA3aHHbIE B HOPMe, MOPOXXOAT lopuanyeckme
nocnencTBUA NNLWb Yepe3 akT PUCONKLUNOHHOIO opraHa. Hanpumep, yBa>kuTtesbHble
NPUYNHBI MPOMYCKa CPOKa MCKOBOW AABHOCTU ABNAOTCSA (DAKTOM, NPOAO/KAOLINM CPOK
NCKOBOW AaBHOCTU INLLb B COBOKYMHOCTM C onpeaeneHnemM cyaa no 3ToMy Bonpocy.

YneHbl cCOBETA OANPEKTOPOB U UCMNOJIHUTEJIbHbIE OPraHbl aKLIMOHEPHOro obLiecTBa HeCyT
OTBETCTBEHHOCTb 3a NPUYNHEHHbIE 00LEeCcTBY yObITKN, €Cnn 4eNCTBOBAIM BUHOBHO, 4TO
C no3mumm nyHkTa 1 ctatbn 1 ®egepanbHOro 3akoHa «0O6 obuiecTBax C OrpaHNYEHHON
OTBETCTBEHHOCTbIO» O3HaYaeT - HeAoObPOCOBECTHO M HEPA3YMHO.

CornacHo nyHkKTa 5 Ha3BaHHOW CTaTbW C NCKOM O BO3MeLLleHUN Bpeda MoryT obpatuTbcs
aKLMOHep (aKkumoHepsbl), Bageolie B COBOKYNHOCTU HE MeHee YeM OOHUM MPOLEHTOM
0ObIKHOBEHHbIX akLMin. Taknm obpa3oM, B JaHHOW CUTyauun OOJSIKEH OblTb KaK MUHUMYM
ABa 00cToATEeNbCTBA - HEpa3yMHoe, HefobpocoBeCcTHOE NoBeAeHNe YJ1eHOB opraHa
yrnpaBfieHus, NoATBEPKAEHHOE pelleHneM cyaa, u ybbITku.

Mo cBoeMy o6beMy (hakTMYECKME COCTaBbl MOTYT ObITb NOAPa3AeseHbl Ha:
a)3aBeplUeHHble 1 6)He3aBepLUEeHHbIE[100].

3aBepLUEHHbIE - 3TO COCTAaBbl, B KOTOPbIX 3aKOHYEH MPOLIecC HaKoMJeHnsa puandecknx
hakToB. OHU MOPOXXOAT KOHEYHbIE pUANYECcKNne NocNeacTBms - NPoOMCXoamT
BO3HUKHOBEHMNE, N3MEHEHME UK NpPeKpaLleHne NPaBooTHOLEHN. MOMEHTOM,
CBNAETEeNbCTBYOLWMM O 3aBEPLUEHHOCTN NpaBoobpa3ylollero coctasa, siBisieTcs
BO3HMKHOBEHNE CybbeKTUBHOIo rnpaBa (06s13aHHOCTU). DaKThbl XXe nepesoasLine
cybbeKTUBHOE NPaBO M3 NOTEHLMANIbHOrO B aKTUBHO-AENCTBEHHOE COCTOAHME,
OTHOCATCS, TaK CKa3aTb, K AOMNOJIHUTENIbHOMN YaCTWN COCTABA, BbipaXkatoLLen ero
pa3BUTUE, OBUXKEHUE.

He3aBeplueHHble (MPOME)XXYTOYHbIE) - 3TO COCTaBbl, B KOTOPbIX NPOLECC HAaKOMJIeHUS
topnanyecknx pakToB eLle He 3aKOHYEH N OHM MOTYT NOPOXXAaTb NMLb
NPOMEXXYTOYHblE OpUanYecKme nocnencTens. BoinosHMB CBOKO BPEMEHHYIO MUCCUIO,
NPOMEXXYTOYHbIE OPUANYECKNE COCTABbI Aasiee He YYUTbIBAOTCA N «MOrI0LLATCS»,
yCTyrnasi MecTo 3aBepLUeHHbIM (MOJIHbIM) IPUANYECKNM COCTaBaM, MOPOXKAAOLLINM
NTOroBblE OPNANYECcKne nocneacTBna[101l.

He3aBepLueHHble COCTaBbl MOACHUM Ha NMpuUMepe opraHm3aunmn OTKPbITOrO KOHKypca
(ctatbs 1057 TK P®), Korga npoMe)xxKyTo4dHble CTagum npoBeneHns KOHKypca
0POPMNAITCA OKYMEHTAIbHO U NMOPOXOAKT NPOMEXYTO4YHbIe lopuandeckme
rnocnencTeus.



Ob6bsiBNEHME B NeYaTn 0 NPOBEAEHNN OTKPbITOr0 KOHKYypca 0653bIBaeT NnLo,
0b6bsiBMBLLUEE KOHKYPC, OOBECTM A0 CBEAEHUNSA KOHKYPCAHTOB pe3yJ/ibTaTbl PACCMOTPEHUS
nx 3asaBoK. OTKJIOHEHNE 3a9BOK MOXKET bbITb 06)KanoBaHa B YyCTaHOBJIEHHOM MOpPsiOKe.

3aBepllaeTCca KOHKYPC 3aKNto4YeHneM KOHTPAKTOB C nobegntenem KOHKYpPCa.

Kak BUaum [0 3aBepLUeHns lopnan4Yeckoro coctaBa HabtoaalTCs NPOMEXXYTOYHbIE
CTaAuun, KOTOPble MOroLWaTCA UTOMOBbIM COCTaBOM.

NMoBoas utor TpeTbeMy pasaeny paboTbl HeobxoanmMo oTMeTUTb 6oNbLIOe pa3Hoobpasme
topnandecknx GakToB N IPUANYECKNX COCTABOB, MOPOXKAALWMNX, U3MEHSAOLWMNX, N
npekpawanLwwmnx rpaxaaHckme npasa n 06s3aHHOCTN.

OcobeHHOCTbIO PUANYECKNX COCTABOB B FPaXk[AaHCKOM MpaBe SBASETCS Han4mne
6/1aHKEeTHbIX COCTABOB, I'Ae HOPMbI NpaBa npegonpenensoLlIne cogepxxaHme
lOpPMANYECKUX COCTABOB, CONEPKAT OLIEHOYHbIE MOHATUSA, KOTOPbIE KOHKPETU3NPYIOTCA B
npouecce NpaBonpuMeEHeHIs.

B topuanyeckon nutepaType lopuandeckum akTaM 1 iopuanyeckmum cocTaBaMm yaensoT
BHMMaHME He TOJIbKO aBTOPbI, CAeunanmsnpytolmecs B 06,1acTu rpa>k4aHCKoro npasa,
HO 1 APYrux oTpacnen (TpyaoBOro, CEMENHOro, rpakaaHckoro npowecca, obuien
Teopuun Npasa), YTO BMOJIHE ONPaBAaHO, MOCKO/IbKY YACHEHWE CYLLHOCTU U MecTa B
MeXaHM3Me NPaBOBOro PEryJJIMPoBaHNS OPUANYECKNX (DAKTOB U LOPUANYECKNX COCTABOB
NMEeEeT He TOJIbKO TeopeTUYeckoe 3Ha4YeHmne, HO U NpakTuyeckoe. B
NPaBONPUMEHNTENIbHON NPAKTUKE He TONbKO CYZbW, HO U Apyrue IPUCTbl C
lopMaANYECKUMN (haKTaMUn CTANIKUBAOTCS MOCTOSAHHO.

Knaccndumkaums opnandeckmx akToB 1 IPUANYECKNX COCTABOB MOMOraeT NpaBuibHO
OLIEHUTb IOPUANYECKYIO 3HA4YMMOCTb 0OCTOSATENIbCTB N0 KOHKPETHOMY feny.

SAKNIOYEHUE

3aBepluasn KypcoByto paboTy, NOCBSLLEHHYIO OPUANYECKUM (haKTaM B Fpa>KJaHCKOM
npaBe, 0OTMEYaeM AUCKYCCUOHHbIN XapaKTep 3Ton npobnemsbl, yCUINBLLNIACS C
NnepexonoM K PbIHOYHOM 3KOHOMMKE N BCTYMJIEHWEM B 3aKOHHYIO cuny MpakAaHCKOro
Kogekca Poccuiickon ®enepaunm n Opyrux HOPMaTUBHbBIX aKTOB, B YaCTHOCTH,
depnepanbHbIX 3aKOHOB «06 obllecTBax C OrpaHMYeHHON OTBETCTBEHHOCThLIO», «O6
aKLMOHepHbIX obuiecTBax», «O 3aWwmMTe NpaB noTpebuTtenen», KOTopble YCTAaHOBUAN
NMpaBoOBble MOCNEeACTBUA 0OCTOATENbCTB, PaHEE 3aKOHOAATENbCTBY HEM3BECTHbIX.



Hanpumep, lopnanyeckoe 3HayYeHe npusHaeTcs Ha3BaHHbIMU hefepaibHbIMU 3aKOHAMMU
32 peLleHns M/ OpraHoB yrnpaBJieHNs aKUMOHEpPHbIX 0bLecTB 1 obLecTB ¢
OrpaHN4YEeHHON OTBETCTBEHHOCTbIO, B TOM YMCJIe KOIlernanbHbix. MpaBoBas npupoaa
3TUX pPEeLLUeHNn, NOPOoXKAALNX FPaXkAaHCKO-MpaBoBble NocieacTBUsS, OCTaeTCs
AVNCKYCCUOHHOW. OQHM aBTOPbl OTHOCAT UX K CAeNKaM, Apyrue npegnaratoT
paccMaTpMBaTb HapaBHE C aKkTaMW OpraHOB MECTHOIr0 caMoyrnpaBieHus.

B obcyxaeHune npobnembl y4aCTBYIOT HE TOJIbKO aBTOPbI, CNeLnann3npyrowmecs B
obnacTn rpa>kgaHCKOro npaea, HO U APYyrux oTpacnen npasa, B HaCTHOCTM
rpa>kgaHCcKoro npouecca. Npumepom MoryT 6bITb CAY>XUTb ONy6/IMKOBaHHbIE B
nepmnogmnyeckon nevyatn ctatbn ®anbkonya M.C. «YcTaHOB/IeHNE haKTOB, UMEKLLNX
topngnyeckoe 3HavyeHue» (IXK-KOpuct, 2005, Ne24), YyaHoBcknn H.A. «YCTaHOBNEHNE
haKTOB, UMEIOLLNX IOPNANYECKOE 3HAYEHME AN MPaB Ha HEABUXXMMOE NMYLLECTBO B
ocoboMm npounsBoacTBe apbuTpaKHOro npouecca» («ApbUTParKHbIN N FPaKAaHCKNN
npouecc», 2004, Nel1l).

[0 HacToALWEro BpeMeHN He BbipaboTaHO eAMHOIr0 NOHATUA PUANYECKUX PaKTOB,
O[HAKO MHEHNS aBTOpPOB 6aM3KK. ECnn ogHM lopnanyeckum hakToM MpusHatoT
KU3HEHHblIe 0B6CTOATENLCTBO, C KOTOPbLIM HOPMbI NpaBa CBA3biBAa€T BO3HNKHOBEHMNE,
N3MeHeHne Nnn npekpalleHmne npaB n obsasaHHocTen (Anekcees C.C.), opyrue Ha3sbiBatoT
IOPUOANYECKNM 3HAYNMbIMU PaKTbl peasibHON OeNCTBUTENbHOCTU (BepaHukos B.I'.),
Ncakos b.B. cyntaeT Heo6X0ANMbIM BHECTU YTOYHEHNE U IOPUNANYECKMM (PaKTOM
npu3HaeT 06CTOATENLCTBO COLMANbHOM XN3HN, a Po)XKoBa M.A. - «pealibHble
KU3HEHHbIe 0bCcToATENbCTBAY.

HecmoTps Ha pa3nnyme B OpMyMpoBKax BCe aBTOPbl UCXOOAT U3 TOrO, 4YTO
IOpPNANYECKU haKT - 3TO 06CTOATENbCTBO, C KOTOPLIM NPaBOBasi HOPMa CBA3bIBAET
npaBoOBble NMNOCEACTBUA (B rpa>KAaHCKOM MpaBe 3TO YCTAaHOB/IEHWE, USMEHEHUNE 1~
npekpaLlleHne rpaxxaaHckmx npas n o6a3aHHOCTEN), MeloLmne MecTo B peasibHoM
XKU3HN.

Knaccudumnkauymsa opnondeckmnx pakTos, N310XKEHHAA BO BTOPOM pa3fesie HacToslen
paboTbl, NpnBegeHa aBTOPOM B MO3ULUN TAaKOro NMOHUMaHUA LOPUANYECKOro hakTa.

N3y4yeHune y4yebHOM 1 cneymanbHOM nutepaTypbl ybeansio B ToM, 4To pa3paboTaHHas
rnoseeka Ha3apg KpacaBuinkosbiM O.A. Knaccmdpmkauma lopnonvyecknx (oaktToB B OCHOBHOM
COXpaHwuia cBoe 3Ha4YeHue, 4YTOo NpmU3HaeTCcs BCeMU aBTOpaMun, nccaenoBasLLINMN
npobnemy ropmnandeckmx aktos. C y4eTOM HOPMATUBHO-MPABOBbIX aKTOB, MPUHATbIX
nocne onybnmkosaHma moHorpagpumn KpacasymkoBa O.A. «KOpngnyeckmne akTbl B



rpa>kgaHCKOM rpase», BbiCKa3blBaJIMCb NpeaJsioXKeHUs rno CoOBepLIEeHCTBOBAHMIO
Knaccmukaumn. ABTop HacTosiwen paboTbl COrnaceH ¢ HEKOTOPbIMU N3 HUX. Tak,
cynebHoe pelleHne, KOTOPbIM YCTaHaBAMBaeTCs NpaBo COOCTBEHHOCTN Ha CaMOBOJIbHOE
CTpoOeHue no npaswuiam ctatbun 222 NK PO, asnaeTcs He TOJIbKO npoLueccyasibHbiM
opungn4ecknm pakTom, HO N pugnd4ecknm pakToM MaTepumaabHOro npasa. lNpnyem B
Knaccndukaumm 3aHnMmaeT ocoboe MecTo cpeam IpnanyeckKnx akToB, a He norsouaeTcs
aKTaMN rocygapCcTBEHHbIX OPraHOB M OPraHOB MECTHOro CamMoyrnpaBJsieHNst B CUJTYy CBOEN
cneundukauymn.

ABTOp paspensget MHeHne Kosnosa M.A. 0 TOM, 4TO B CcTaTbe 222 'K PD BbipaxkeHue
«MNpaBoO MOXET ObITb NPU3HAHO CYyAOM» HE COBCEM BEPHO OTPaXKaeT CUTYaLMIio.
MOCKONbKY NPU3HATb MOXXHO JIULWb TO, YTO CYLECTBYeT, NP Y3aKOHEeHUX NpaBa Ha
CaMOBOJIbHYIO MOCTPOWKY NMpaBo COBCTBEHHOCTN BO3HUKAET BNeEpBble, U TEPMUH
«MPU3HaTb» HeyMecTeH. bonee TOYHbIM 1 OTparkaloLMM NponcxoxaeHme byneT TepMuH
«YCTAHOBUTb>.

B yyebHom nutepaType 3noynoTpebnermne npasom (cT. 10 NK PD) 06bI4HO He
BblAENAETCHA U3 NPaBOHAPYLUEHUN, OTOXAECTBAAETCH C HAM.

MpoBeaeHHbIe yriybieHHble NCCNe0BaHNS TakKoro NPaBOBOro SABNEHUS KaK LUMKaHa
NPUBENN K BbIBOAY O TOM, 4TO 3/10yrnoTpebseHne npaBoM rno CBOMM Npu3Hakam
OT/INYAEeTCs OT APYrMX npaBoHapyLlleHun. Pazgenss nx no3nuunto, Mbl rnoslaraem, 4To
LUMKaHa 3aHMMaeT B KfnaccmdumKaunum opnamieckmx akToB ocoboe MecTo, 0THOCSCh K
rpynne HernpaBoOMepPHbIX PAKTOB, YTO OTPa’KeHOo Ha cxeMe «Knaccugukaumsa
topnanveckux akToB B rpa’kJaHCKOM MpaBe».

B TpeTbeM pa3gene Ha 6ase yyebHOM 1 cneunasnbHON nnTepaTypbl pacCMOTPEHbI ABa
BOMpPOCa - NOHATUE IOPNANYECKOro COCTaBa 1 BUObI OPNANYECKNX COCTaBoB. [paBoBble
nocneacTBmsa MOryT BbiTb Bbl3BaHbl € AMHUYHBIMU LOPUANYECKUMU (haKTaMn, KOTOPbIMU, B
4aCTHOCTWU, aBNaOTCA caenkn. OgHaKko AS19 BOSHUKHOBEHUSA, USMEHEHUSA N NpeKpaLleHuns
rpakaAaHCKNX NpaBooOTHOLLEHUN HepeaKo TpebyeTcsa Hannmyme HeCKosIbKNX
topuanYecknx hakTos, NOPO HEOAHO3HAYHbIX.

Ncxons U3 NOHATUSA IOPUANYECKOro COCTaBa KakK COBOKYMHOCTU IOpUANYECKUX PaKTOB, C
KOTOPbIMM HOPMa MNpasBa CBA3blBaeT BO3HUKHOBEHWNE, U3MEHEHNEe U NnpekpaLlleHne
rpa>KgaHCKMX NpaBOOTHOLLEHWA, aBTOP paccMaTpmBaeT KlacCuduKauuo opuandyeckunx
COCTaBOB MO pPa3J/INYHbIM MPU3HaKaM, B YaCTHOCTU, AesieHne Iopuanyeckmx cCocTaBoB Ha
npocTble (cBOBOAHbLIE) N C/IOXKHbIE (CBSAA3aHHbIE), onpefesieHHble U OTHOCUTESIbHO
onpeneneHHble (bnaHKeTHbIe), 3aBepLUEeHHbIe U He3aBepPLUEHHbIe.



3HavyeHne KnaccupukKaumm opnanyeckmnx akToB 1 IPUANYECKMX COCTaBOB aBTOP
BUAWT HE TOJIbKO B BO3MOXHOCTU nx 6osnee rnybokoro oCMbICIEHNA B TEOPETUYECKOM
naaHe, HO BUAWT ee MoJIe3HOCTb B MpakTnyeckon paboTe.

MpakTuyeckne paboTHNKK, OCBEOOMJIEHHbIE O KNlAaCCUpUKaLNM IPULNYECKNX COCTAaBOB
M NMPaBOBbIX MOCAeACTBUAX, N NopoXKAaeMbiM , 6e30wmnboyHO cMOoryT, pa3obpaTbcs B
CJTOXKMBLUENCSA XXU3HEHHON CUTyaL MW, BbISBUTb IOPUANYECKM 3Ha4YMMble 06CTOATENLCTBA,
NX COBOKYMHOCTb 1 ONpeaennTb X NpaBoBbie NOC/eACTBUSA, YCTAHOB/IEHHbIE
COOTBETCTBYHOLWMMWN MPaBOBbIMXA HOPMaM
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